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United States Circuit Cotu^t of Appeals for the

Ninth Circuit.

A. L. Barbur, T. M. Hurlburt and First Xatioxal

Bank of Portland, a cori3oration,

Plaintiffs in Error

^

vs.

Morris L. Courtright,

Defendant in Error.

Names and Addresses of Attorneys of Kecord

Dolpli, Mallory, Simon k Gearin,

Mohawk Building, Portland, Oregon,

for tlie Plaintiffs in Error.

Eidg^vay & Johnson,

Northwestern Bank Building, Portland, Oregon,

for the Defendant in Error.
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In ilie District Court of the United States for the

District of Oregon.

Morris L. Coiirtright, Plaintiff and Defendant in

Error, vs. A. L. Barbnr, T. M. Hnrlbnrt and

First National Bank of Portland, a corporation.

Defendants and Plaintiffs in Error.

CITATION ON WRIT OF ERROR.

United States of America, District of Oregon, ss.

To Morris L. Conrtright, Greeting

:

Yon are hereby cited and admonished to be and

appear before the United States Circnit Conrt of

Appeals for the Ninth Circuit, at San Francisco,

California, within thirty days from the date hereof,

pursuant to a writ of error filed in the Clerk's office

of the District Court of the United States for the

District of Oregon, Avherein A. L. Barbur, T. M.

Hurlburt and First National Bank of Portland are

plaintiffs in error and jow are defendant in error, to

show cause, if any there be, why the judgment in

the said writ of error mentioned should not be cor-

rected and speedy justice should not be done to the

parties in that behalf.

Given under my hand, at Portland, in said dis-

trict, this 9th day of September, in the year of our

Lord, one thousand, nine hundred and eighteen.

R. S. Bean, Judge.

District of Oregon, ss.

Due and legal service of the within citation upon
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me at Portland, in the District of Oregon, on this

9th clay of September, 1918, is hereby admitted.

Morris L. Conrtright,

Plaintiff.

By Albert B. Kidgway,

Attorney for said Plaintiff.

Filed, September 9, 1918.

G. H. Marsh, Clerk.

In the United States Circuit Court of Apjjeals for

the Ninth Circuit.

A. L. Barbur, T. M. Hurlburt, and First National

Bank of Portland, Oregon, a corporation, Plain-

tiffs in Error, vs. Morris L. Conrtright, Defend-

ant in Error. No. 7609.

WRIT OF ERROB.

The United States of America, ss.

The President of the United States of America.

To the Judge of the District Court of the United

States for the District of Oregon, Greeting

:

Because in the records and proceedings, as also

in the rendition of the judgment of a plea which is

in the District Court before the Honorable Charles

E. Wolverton, one of you, between Morris L. Court-

right, Plaintiff and Defendant in Error, and A. L.

Barbur, T. M. Hurlburt, and First National Bank

of Portland, Oregon, a corporation, Defendants and

Plaintiffs in Error, a manifest error hath happened

to the great damage of the said plaintiffs in error,

as by complaint doth appear; and we, being willing



vs. 31orris L. Courtright 3

that error, if any hath been, should be duly cor-

rected, and full and speedy justice done to the par-

ties aforesaid, and, in this behalf, do command you,

if judgment be therein given, that then, under your

seal, distinctly and openl}^, you send the record and

proceedings aforesaid, with all things concerning

the same, to the United States Circuit Court of

Appeals for the Ninth Circuit, together with this

writ, so that you have the same at San Francisco,

California, Avithin thirty days from the date hereof,

in the said Circuit Court of Appeals to be then and

there held; that the record and proceedings afore-

said, being then and there inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct that error, what of right and

according to the laws and customs of the United

States of America should be done.

Witness the Honorable Edward Douglas White,

Chief Justice of the Supreme Court of the United
'

States this 9th day of September, 1918.

G. H. Marsh,

Clerk of the District Court of the United

States for the District of Oregon.

(Seal) By F. L. Buck, Deputy.

District of Oregon, ss.

Due and legal service of the within Writ of

Error upon me at Portland in the District of Ore-
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gon, on this 9tli day of September, 1918, is hereby

admitted.

Morris L. CourtrigM,

By Albert B. Eidgway,

His Attorney.

Filed September 9, 1918.

a. H. Marsh,

Clerk of the District Court of the United

States for the District of Oregon.

By F. L. Buck, Deputy.

Be it remembered, that on the 29th day of Sep-

tember, 1917, there was duly filed in the District

Court of the United States for the District of Ore-

gon, a complaint, in words and figures as follows,

to-wit

:

In tJie District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt and First ^N'ational Bank of Port-

land, Oregon, a corporation. Defendants.

COMPLAINT.

Comes now Morris L. Courtright, a citizen of the

State of Michigan, residing at Bay City therein, and

for cause of action against the above named de-

fendants complains and alleges

:

I.

That at all the dates and times herein mentioned

A. L. Barbur, one of the above named defendants.
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has been and now is a citizen of the State of Oregon,

residing at Portland therein; and at all times be-

tween the 1st day of Jnly, 1913, and the 1st day of

Jnly, 1917, was the duly elected, qualified, and act-

ing auditor of the City of Portland, in said State of

Oregon.

II.

That at all the dates and times herein mentioned

T. M. Hurlburt, one of the above named defendants,

was and now is a citizen of the State of Oregon,

residing at Portland therein, and Avas ancUliow is

the duly elected, qualified and acting sherift' of the

County of Multnomah, in said State of Oregon.

III.

That at all the dates and times herein men-

tioned. First National Bank of Portland, Oregon,

one of the aboA^e named defendants, was and now is

a corporation, duly incorporated under the National

Banking Acts of Congress making provision for the

incorporation, organization, and operation of na-

tional banks, with its office and place of business

located at Portland in said State of Oregon, and

chartered to there conduct a general banking busi-

ness, and was and now is a citizen of said State of

Oregon.

IV.

That on the Gth day of June, 1912, that certain

Lot numbered Ten (10) of Block numbered Three
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(3) in Howe's Addition of tlie City of Portland,

Multnomah Count}^, Oregon, was sold by tlie Treas-

urer of said City of Portland for unpaid and de-

linquent improvement liens, including penalty, in-

terest and costs of sale in tlie total amount of Four

Hundred Eighty-tAvo ($482.75) and 75/100 Dollars

and certificate of said sale in 'said amount there-

upon issued to H. M. Courtright, the purchaser at

said sale of said proi3erty ; Avhich said certificate of

sale thereafter, by mesne assignments, and prior

to the institution of the above entitled action, be-

came end noAv is the propert}^ of plaintiff herein,

togetheT with interest and penalty accrued thereon

and principal represented thereby.

V.

That thereafter, and on to-wit, the 2nd day of

June, 1913, there was paid over to defendant A. L.

Barbur, the then auditor of said City of Portland

aforesaid, in full redemption of said certificate of

sale in Paragraph TV herein described, and in-

cluding principal, penalt}^, interest and costs there-

on accrued, the full sum of Six Hundred Seventy-

five ($675.30) and 30/100 Dollars, Avhich has be-

come and now is the property of plaintiff herein,

and to the immediate possession of which he is

entitled.

VI.

That thereafter, and on to-wit, the 2nd day of

June, 1915, the defendants herein wrongfully and
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unlawfully took the said sum of Six Hundred

Seventy five ($()75.30) and 30/100 Dollars, the prop-

erty of plaintiff as aforesaid, and converted and

have continued to convert the said sum to their own

use, to the damage of plaintiff in the amount of Six

Hundred Seventy-five ($675.30) and 30/100 Dollars,

the value thereof on the date of such wrongful and

unlawful taking and such conversion as aforesaid.

YII.

That plaintiff* has demanded from the defendants

herein and each thereof the possession of said sum

of Six Hundred Seventy-five ($675.30) and 30/100

Dollars, together with interest at the rate of 6 per

cent per annum from date of such wrongful and

unlawful taking and conversion as aforesaid, but

plaintiff's said demand has been and still is by said

defendants and each thereof refused, to plaintiff's

damage in that amount.

COUNT 2.

Plaintiff' Morris L. Courtright, a citizen of the

State of Michigan residing at Bay City therein, for

a second, further and separate cause of action

against the above named defendants complains and

alleges

:

That at all the dates and times herein mentioned

A. L. Barbur, one of the above named defendants,

has been and now is a citizen of the State of Oregon,
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residing at Portland therein; and at all times be-

tween the 1st day of Jnly, 1913, and the 1st day of

Jnty, 1917, was the dnlj^ elected, qnalified, and act-

ing anditor of the City of Portland, in said State of

Oregon.

II.

That at all the dates and times herein mentioned

T. M. Hnrlburt, one Of the above named defendants,

was and now is a citizen of the State of Oregon,

residing at Portland therein, and was and now is

the duly elected, qnalified and acting sheriff of the

County of Multnomah, in said State of Oregon.

III.

That at all the dates and times herein mentioned.

First National Bank of Portland, Oregon, one of

the above named defendants, was and noAv is a cor-

poration, duly incorporated under the National

Banking Acts of Congress making provision for the

incorporation, organization, and operation of na-

tional banks, with its oiiice and place of business

located at Portland in said State of Oregon, and

chartered to there conduct a general banking busi-

ness, and was and now is a citizen of said State of

Oregon.

IV.

That on, to-wit, the 6th day of June, 1912, the

North Half of that certain Lot numbered One (1)

of Block numbered Three (3) of Howe's Addition
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to the City of Portland, IMultnomali County, Oregon,

was sold by the Treasurer of said City of Portland

for unpaid and delinquent improvement liens, in-

cluding penalty, interest and costs of sale in the

total amount of Two Hundred Fifty-one ($251.00)

Dollars, and certificate of said sale in said amount

thereupon issued to H. M. Courtright, the purchaser

at said sale of said property; Avhich said certificate

of sale thereafter and pi'ior to the institution of the

above entitled action by assignment of said pur-

chaser H. M. Courtright, became and now is the

property of plaintiff herein, together with interest

and penalty accrued thereon and principal repre-

sented therebj^

V.

That thereafter, and on, to-wit, the 24th day of

July, 1915, there was paid over to defendant A. L.

Barbur, the then auditor of said Qftj of Portland

aforesaid, in full redemption of said certificate of

sale in Paragraph IV herein described, and in-

cluding principal, penalty, interest and costs there-

on accrued, the full sum of Three Hundred Fifty-

four ($354.70) and 70/100 Dollars, which has be-

come and now is the property of plaintiff herein, and

to immediate possession of which he is entitled.

VI.

That thereafter, and on, to-wit, the 24th day of

July, 1915, the defendants herein wrongfull}^ and

unlawfully took the said sum of Three Hundred
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Fifty-four ($354.70) and 70/100 Dollars, the prop-

erty of plaintiff as aforesaid, and converted and

liave continued to convert tlie said sum to their own

use to the damage of plaintiff in the amount of

Three Hundred Fifty-four ($.354.70) and 70/100

Dollars, the value thereof on the date of such wrong-

ful and unlafwul taking and such conversion as

aforesaid.

YII.

That plaintiff has demanded from the defend-

ants herein and each thereof the possession of said

sum of Three Hundred Fifty-four ($354.70) and

70/100 Dollars, together with interest at the rate of

6 per cent per annum from date of such wrongful

and unlawful taking and conversion as aforesaid,

but plaintiff's said demand has been and still is by

said defendants and each thereof refused, to plain-

tiff's damage in that amount.

COUNT 3.

Plaintiff Morris L. Courtright, a citizen of the

State of Michigan residing at Bay City therein, for

a third, further and separate cause of action against

the above named defendants complains and alleges

:

I.

That at all the dates and times herein mentioned

A. L. Barbur, one of the above named defendants,

has been and noAv is a citizen of the State of Oregon,

residing at Portland therein; and at all times be-
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tween the 1st day of July, 1913, and the 1st day of

July, 1917, was the duly elected, qualified, and

acting auditor of the City of Portland, in said State

of Oregon.

II.

That at all the dates and times herein mentioned

T. M. Hurlburt, one of the above named defendants,

was and now is a citizen of the State of Oregon,

residing at Portland therein, and was and now is

the duly elected, qualified and acting sheriff of the

Count}^ of Multnomah, in said State of Oregon.

III.

That at all the dates and times herein mentioned,

First National Bank of Portland, Oregon, one of the

above named defendants, was and now is a corpora-

tion, duly incorporated under the National Banking

Acts of Congress making provision for the incor-

poration, organization, and operation of national

banks, with its office and place of business located

at Portland in said State of Oregon, and chartered

to there conduct a general banking business, and

was and noAv is a citizen of said State of Oregon.

IV.

That on, to-wit, the 4th day of May, 1911, those

certain Lots numbered 10, 11 and 12 of Block num-

bered 24 of Walnut Park within the corporate lim-

its of the City of Portland, Multnomah County,

Oregon, were sold bj^ the Treasurer of said City of
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Portland for unpaid and delinquent improvement

liens, including penalty, interest and costs of sale in

tlie total amount of One Hundred Eiglity-seven

($187.12) and 12/100 Dollars, and certificate of said

sale in said amount thereupon issued to H. M.

Courtriglit, the purchaser at said sale of said prop-

erty; which said certificate of sale thereafter and

prior to the institution of the above entitled action

b}" assignment of said purchaser, H. M. Courtright,

became and now is the property of plaintiff herein,

together Avith interest and penalty accrued thereon

and principal represented thereby.

V.

That thereafter and on, to-wit, the 30th day of

January, 1912, there was paid over to defendant

A. L. Barbur, the then auditor of said City of Port-

land aforesaid, in partial redemption of said certifi-

cate of sale in Paragraph IV herein described the

sum of One Hundred Mnety-six ($196.00) Dollars,

and thereafter and on, to-Avit, the 7th daj^ of Septem-

ber, 1915, there was paid over to defendant A. L. Bar-

bur, the then auditor of said City of Portland afore-

said, the full redemption of said certificate of sale in

Paragraph IV herein described and including bal-

ance of principal, penalty, interest and costs there-

on accrued the full sum of Twenty-three ($23.50)

and 50/100 Dollars, which last mentioned sum of

Twenty-three ($23.50) and 50/100 Dollars has be-

come and now is the property of plaintiff herein.
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and to tlie immediate possession of which he is

entitled.

VI.

That thereafter and on, to-wit, the 8th day of

September, 1915, the defendants herein Avrongfnlly

and nnlawfnlly took the snm of Twenty-three

($23.r30) and 50/100 Dollars, the property of plain-

tiff as aforesaid, and converted and have continned

to convert the said snm to their own nse to the dam-

age of plaintiff in the amount of Twenty-three

($23.50) and 50/100 Dollars, the value thereof on

the date of such Avrongful and unlawful taking and

such conversion as aforesaid.

VII.

That plaintiff has demanded from the defend-

ants herein and each thereof the possession of said

sum of Twenty-three ($23.50) and 50/100 Dollars,

together with interest at the rate of 6 per cent per

annum from date of such wrongful and unlawful

taking and conversion as aforesaid, but plaintiff's

said demand has been and still is by said defendants

and each thereof refused, to plaintiff''s damage in

that amount.

COUNT 4.

Plaintiff Morris L. Courtright, a citizen of the

State of ]Michigan residing at Bay City therein, for

a fourth, further and separate cause of action
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against the above named defendants complains and
alleges

:

I.

That at all the dates and times herein mentioned

A. L. Barbur, one of the above named defendants,

has been and now is a citizen of the State of Oregon,

residing at Portland therein; and at all times be-

tween the 1st day of July, 1913, and the 1st day of

July, 1917, was the duly elected, qualified and

acting auditor of the City of Portland, in said State

of Oregon.

II.

That at all the dates and times herein mentioned

T. M. Hurlburt, one of the above named defend-

ants, was and noAv is a citizen of the State of Ore-

gon, residing at Portland therein, and was and now
is the duly elected, qualified and acting sheriff of

the County of Multnomah, in said State of Oregon.

III.

That at all the dates and times herein mentioned.

First National Bank of Portland, Oregon, one of

the above named defendants, was and now is a cor-

poration, duly incorporated under the National

Banking Acts of Congress making proAdsion for the

incorporation, organization and operation of na-

tional banks, with its office and place of business

located at Portland in said State of Oregon, and

chartered to there conduct a general banking busi-
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ness, and was and now is a citizen of said State of

Oregon.

IV.

That on, to-wit, the 25th day of April, 1912, that

certain Lot numbered Ten (10) of Block numbered

One (1) of Wynkoop Axilla Avithin the corporate

limits of the City of Portland, Multnomah County,

Oregon, was sold by the Treasurer of said City of

Portland for unpaid and delinquent improvement

liens, including penalty, interest and costs of sale

in the total amount of Two Hundred Thirty-seven

($237.89) and 89/100 Dollars, and certificate of

said sale in said amount thereupon issued to H. M.

Courtright, the purchaser at said sale of said prop-

erty; which said certificate of sale thereafter and

prior to the institution of the above entitled action

by assignment of said purchaser, H. M. Courtright,

became and now is the property of plaintiff herein,

together Avith interest and penalty accrued thereon

and principal represented thereby.

V.

That thereafter and on, to-wit, the 13th day of

April, 1916, there Avas paid OA^er to defendant A. L.

Barbur, the then auditor of said City of Portland

aforesaid, in full redemption of said certificate of

sale in Paragraph IV herein described, and in-

cluding principal, penalty, interest and costs ac-

crued thereon, the full sum of Three Hundred Fifty-

five ($355.98) and 98/100 Dollars, which has become
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and now is tlie property of plaintiff herein, and to

the immediate possession of which he is entitled.

YI.

That thereafter and on, to-wit, the 13th day of

April, 1916, the defendants herein wrongfnlly and

unlawfnlly took the said sum of Three Hnndred

Fifty-tive ($355.98) and 98/100 Dollars, the prop-

erty of plaintiff as aforesaid, and converted and

have continned to convert the said snm to their own

use to the damage of plaintiff in the amount of

Three Hnndred Fifty-five ($355.98) and 98/100 Dol-

lars, the A^ahie thereof on the date of such wrongful

and unlawful taking and such conversion as afore-

said.

VII.

That plaintiff has demanded from the defend-

ants herein and each thereof the possession of said

sum of Three Hundred Fifty-five ($355.98) and

98/100 Dollars, together with interest at the rate

of 6 per cent per annum from date of such wrongful

and unlawful taking and conversion as aforesaid,

but plaintiff's said demand has been and still is by

said defendants and each thereof refused, to plain-

tiff's damage in that amount.

(Counts 5, 6 and 7 of the complaint not being

involved in the Writ of Error, omitted from the

complaint.

)
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VIII.

That the iriatter in coiitroversj^ in this action as

set forth in plaintiff's first, second, third, fourth,

fifth, sixth and seventh separate causes of action

exceeds, exclusive of interest and costs, the total

sum and value of more than Three Thousand

($3,000.00) Dollars.

Wherefore, plaintiff prays judgment against de-

fendants and each thereof in the amount of Six

Hundred Seventy-five ($675.30) and 30/100 Dol-

lars, with interest thereon at G per cent from date

of June 2nd, 1915, and further prays judgment

against defendants and each thereof in the amount

of Three Hundred Fiftj^-four ($354.70) and 70/100

Dollars, Avith interest thereon at the rate of G per

cent per annum from date of July 24th, 1915, and

further prays judgmnet against defendants and

each thereof in the amount of Twenty-three ($23.50)

and 50/100 Dollars, with interest thereon at per

cent per annum from date of September 8th. 1915,

and further prays judgment against defendants and

each thereof in the amount of Three Hundred Fifty-

five ($355.98) and 98/100 Dollars, Avith interest

thereon at per cent per annum from date of April

13th, 1916, * * * together Avith plaintiff's costs and dis-

bursements herein.

KidgAA^aj^ & Johnson,

Attorneys for Plaintiff.

State of Michigan, County of Bay, ss.

I, Morris L. Courtright, being first duly SAVorn,
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depose and say that I am plaintiff in the above

entitled action; and that the foregoing complaint

is trne, as I verily believe.

Morris L. Conrtright.

Snbscribed and sworn to before me this 23nd day

of September, 1917.

( Seal

)

E. E. Anneke,

Notary Public for the State of Michigan,

My Commission expires December 4, 1917.

Filed September 29th, 1917.

G. H. Marsh, Clerk.

And afterwards, to-wit, on the 7th day of Novem-

ber, 1917, there was duly filed in said court and

cause, an ansAver, in words and figures as follows,

to-wit

:

In the District Court of the United States for the

District of Oregon.

Morris L. Conrtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants,

No. 7609.

ANSWER.

The defendants answer to the complaint

:

I.

The defendants answering the first count of said

complaint, admit the several allegations contained

in Paragraphs I, II and III thereof.
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II.

The defendants answering Paragraph IV of said

first connt of the complaint, admit that on or abont

June 6th, 1912, Lot 10, Block 3, Howe's Addition to

the City of Portland, Oregon, Avas sold by the

Treasurer of the City of Portland for unpaid and

delinquent improvement liens, including penalty, in-

terest and costs, and that a certificate of sale was

thereupon issued to Harry M. Courtright, the pur-

chaser at said sale of said real property, but de-

fendants deny that said certificate of sale there-

after, or at any time, by mesne assignment or other-

wise, became or now is the ijroperty of the plaintiff,

either with interest or penalty accrued or principal

reperesented thereby, or otherwise, and except as

herein expressly admitted, these defendants deny

each and all of the allegations contained in said

Paragraph IV.

III.

The defendants answering Paragraph V of said

first count of the complaint, admit that on or about

the 2nd day of June, 1915, there was tendered to

the defendant A. L. Barbur, then auditor of the City

of Portland, for H. M. Courtright, the purchaser

at said sale of said real property aforesaid, and in

redemption of said certificate of sale, the sum of

$675.30, but they deny that the same had become or

now is the property of plaintiff, and otherwise than

as herein expressly admitted, these defendants deny
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the several allegations contained in said Para-

graph Y.

TV.

The defendants answering Paragraph VI of said

first count of the complaint, deny the same and each

and every allegation therein contained.

Y.

The defendants answering Paragraph YII of

said first count of the complaint, admit that demand

was made of the defendants of the sum of $675.30,

with interest as in said paragraph alleged, hut they

deny each and every other allegation therein con-

tained.

These defendants, for a further and separate

answer and defense to plaintiff's complaint and the

first count thereof, allege

:

That the charter of the City of Portland under

and by virtue of which the sale of real property to

H. M. Courtright mentioned in Paragraph TV Avas

made, provides as follows

:

"Section 415. The Treasurer shall imme-

diately after having sold any real property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the prop-

erty sold, a statement of the amount it sold for,

the improvement for which the assessment was
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made, the year in wliich the tax Avas levied, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption Avithin three years from the date

of the certificate, and then deliver such certifi-

cate to the purchaser.

"Section 416. The Treasurer shall within

three days after sale return to the Auditor the

said delinquent list with all collections and

sales noted thereon, and the Auditor shall there-

upon make proper entries thereof in the Docket

of City Liens. Thereafter no transfer or assign-

ment of any certificate of purchase of real prop-

erty sold under the provisions of this Charter

sliall be deemed valid unless an entry of such

transfer or assignment shall have been noted

by the Auditor in said lien docket. In case any

property shall remain unsold ui)on such sale,

the same may be again, at the discretion of the

Auditor, offered for sale in like manner, but not

sooner than three months after the expiration

of an}^ sale, except that in the matter of an

assessment for the opening, widening, lading

out or establishing of a street, proceedings for

such sale may be taken immediately."

And these defendants allege that pursuant to

the requirement of said charter provisions, the

Treasurer of said City of Portland, within three

days after the sale of the real property described

in Paragraph IV had been so made to H. M. Court-
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right, duly returned to the Auditor of said City of

Portland the delinquent list prescribed by the afore-

said charter provisions, with all collections and

sales noted thereon and the Auditor thereupon

made proper entries thereof in the Docket of City

Liens; and defendants allege that prior to the levy

upon and seizure of the money and application

thereof upon the Writ of Execution hereinafter

alleged, no notice had been filed with the Auditor

of said City of Portland of any transfer or assign-

ment of the certificate of purchase of the real prop-

erty issued to the said H. M. Courtright, mentioned

in Paragraph TV of Count 1 of the complaint, and

no transfer or assignment of said certificate of pur-

chase was noted by the Auditor of said city in said

lien docket, and not until January 11th, 1917, did

the plaintiff, Morris L. Courtright, file Avith said

Auditor the pretended assignment which he now

claims to have had to said certificate of sale.

These defendants further answering said first

count of plaintiff's complaint, and for their further

answer and defense thereto, allege

:

That by the consideration and judgment of the

Circuit Court of the State of Oregon for Multnomah

County on the 24th day of May, 1915, in an action

pending in said court Avherein the above named de-

fendant First National Bank of Portland was plain-

tiff and the hereinbefore mentioned H. M. Court-

right Avas defendant, the said First National Bank

of Portland duly recoA^ered judgment against said

H. M. Courtright for the sum of $43,500, and the
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further sum of $400, together with interest and

costs.

That thereafter and on or about the 2nd day of

June, 1915, an execution was duly issued out of

said Circuit Court in said action by the clerk of

said court and under the seal thereof, directed and

delivered to the defendant T. M. Hurlburt, who was

then and still is the Sheriff of said Multnomah

County, Oregon, commanding and requiring said

Sheriff out of the personal property of said H. M.

Courtright (or if sufficient could not be found then

out of his real property) in said Multnomah County

to satisfy the moneys due on said judgment, with

interest and costs.

That under and by virtue of said Writ of Execu-

tion and on said 2nd day of June, 1915, the said de-

fendant T. M. Hurlburt, as such Sheriff, duly levied

upon, seized and took into his possession the sum

of $675.30 belonging to the defendant in said action,

H. M. Courtright, which money had then been ten-

dered to the defendant A. L. Barbur for said H. M.

Courtright and as his property in redemption of the

certificate mentioned in Paragraph IV of Count 1

of the compalint, and said Sheriff' applied said

moneys so levied upon and seized in part satisfac-

tion of said execution; that after retaining his law-

ful fees said defendant T. M. Hurlburt, as Sheriff,

returned said Writ of Execution to the Clerk of the

Circuit Court issuing the same, with the balance of

the moneys so seized and levied upon, and thereafter

said moneys were paid over and delivered to the
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defendant First National Bank of Portland to apply

upon its judgment against said H. M. ConrtrigM

and in part satisfaction thereof, and these defend-

ants allege that said lervj upon and seizure by the

defendant T. M. Hurlburt, as Sheriff, under the

Writ of Execution aforesaid is the conversion and

Avrongful taking complained of by the plaintiff in

the first count of his complaint.

I.

The defendants answering the second count of

said complaint admit the several allegations con-

tained in Paragraphs I, II and III thereof.

II.

The defendants answering Paragraph 1"^" of

said second count of the complaint, admit that on

or about the Gth day of June, 1912, the :N'orth Half

of Lot numbered One (1) of Block numbered Three

(3) of Howe's Addition to the City of Portland,

Multnomah County, Oregon, was sold by the Treas-

ured of the City of Portland for unpaid and delin-

quent improvement liens, including penalty, interest

and costs, and that a certificate of sale Avas there-

upon issued to Harry M. Courtright, the purchaser

at said sale of said real property, but defendants

deny that said certificate of sale thereafter, or at

any time, by mesne assignments, or otherwise, be-

came or now is the property of plaintiff, either with

interest or penalt}^ accrued or principal represented

thereby, or otherwise, and except as herein expressly
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admitted, these defendants den}^ each and all of the

allegations contained in said Paragraph IV.

III.

The defendants answering ParagTafjh Y of said

second connt of the complaint, admit that on or

about the 24th da}" of July, 1915, there was tendered

to the defendant A. L. Barbur, then Auditor of the

City of Portland, for H. M. Courtright, the pur-

chaser at said sale of said real property aforesaid,

and in redemption of said certificate of sale, the

sum of $354.70, but they denj^ that the same had

become or now is the property of plaintiff, and

otherwise than as herein expressly admitted, these

defendants deny the several allegations contained

in said Paragraph Y.

lY.

The defendants answering Paragraph YI of said

second count of the complaint, deny the same and

each and every allegation therein contained.

Y.

The defendants answering Paragraph ^"IT of

said second count of the complaint, admit that de-

mand was made of the defendants of the sum of

$o54.70, with interest as in said paragraph alleged,

but they deny each and every other allegation there-

in contained.
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These defendants for a furtlier and separate

answer and defense to plaintiff's complaint and the

second connt thereof, allege:

That the Charter of the City of Portland nnder

and by virtue of which the sale of real property to

H. M. Courtright mentioned in Paragraph IV was

made, proA ides as follows

:

"Section 415. The Treasurer shall imme-

diately after having sold any i^eal property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the property

sold, a statement of the amount it sold for,

the improvement for which the assessment was

made, the year in which the tax was levied, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption within three years from the date

of the certificate, and then deliver such certifi-

cate to the purchaser.

"Section 416. The Treasurer shall within

three days after sale return to the Auditor the

said delinquent list with all collections and

sales noted thereon, and the Auditor shall there-

upon make proper entries thereof in the Docket

of City Liens. Thereafter no transfer or assign-

ment of any certificate of purchase of real prop-

erty sold under the provisions of this Charter

shall be deemed valid unless an entrv of such
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transfer or assignment shall have been noted by

the Auditor in said lien docket. In case any

property shall remain unsold upon such sale,

the same may be again, at the discretion of the

Auditor, offered for sale in like manner, but not

sooner than three months after the exi^iration

of any sale, except that in the matter of an

assessment for the opening, Avidening, laying

out or establishing of a street, proceedings for

such sale may be taken immediately."

And these defendants allege that pursuant to the

requirement of said charter provisions, the Treas-

urer of said City of Portland within three days

after the sale of the real property described in

Paragraph IV had been so made to H. M. Court-

right, duh" returned to the Auditor of the said City

of Portland the delinquent list prescribed by the

aforesaid charter provisions, with all collections

and sales noted thereon and the Auditor thereupon

made proper entries thereof in the Docket of City

Liens; and defendants allege that prior to the levy

upon and seizure of the money and application

thereof upon the Writ of Execution hereinafter

alleged, no notice had been given or filed with the

Auditor of said City of Portland of any transfer or

assignment of the certificate of purchase of the real

property issued to the said H. M. Courtright men-

tioned in Paragraph IV of count two of the com-

plaint, and no transfer or assignment of said cer-

tificate of purchase was noted by the Auditor of said
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city iu said lien docket, and not nntil September

28th, 1917, did tlie plaintiff M. L. Conrtriglit file

with said Auditor the pretended assignment which

he now claims to haA-e had to said certificate of sale.

These defendants further ansAvering said second

count of plaintiff's complaint and for their further

answer and defense thereto, allege:

That by the consideration and judgment of the

Circuit Court of the State of Oregon for Multnomah

County on the 24th day of May, 1915, in an action

pending in said court Avherein the above named

defendant First National Bank of Portland was

plaintiff and the hereinbefore mentioned H. M.

Courtright Avas defendant, the said First Xational

Bank of Portland dulj^ recoA^ered judgment against

said H. M. Courtright for the sum of $43,500, and

the further sum of $400, together AA^th interest and

costs.

That thereafter and on or about the 24th day of

July, 1915, an execution Avas dul}^ issued out of said

Circuit Court in said action b}^ the clerk of said

court under the seal thereof directed and deliA^ered

to the defendant T. M. Hurlburt, who then AA^as and

still is the Sheriff of said Multnomah County, Ore-

gon, commanding and requiring said Sheriff out of

the personal property of said H. M. Courtright (or

if sufficient could not be found then out of his real

property) in said Multnomah County, to satisfy the

moneys due on said judgment, AAith interest and

costs.

That under and bA^ Adrtue of said Writ of Execu-
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tion and on said 24111 day of July, 1915, the said

defendant T. M. Hiirlburt, as sucli Sheriff, duly

levied upon, seized and took into his possession the

sum of $354.70 belonging to the defendant in said

action, H. M. Courtright, which money had then

been tendered to the defendant A. L. Barbur for

said H. M. Courtright and as his property, in re-

demption of the certificate mentioned in Paragraph

IV of count tAvo of the complaint, and said Sheriff

applied said monej^s so levied upon and seized in

part satisfaction of said execution; that after re-

taining his lawful fees said defendant T. M. Hurl-

burt, as Sheriff, returned said Writ of Execution

to the clerk of the Circuit Court issuing the same,

with the balance of the moneys so seized and levied

upon and thereafter said mone3^s were paid over

and delivered to the defendant First National Bank

of Portland to apply upon its judgment against said

H. M. Courtright and in part satisfaction thereof,

and these defendants allege that said levy upon and

seizure by the defendant T. M. Hurlburt, as Sheriff,

under the Writ of Execution aforesaid is the con-

version and wrongful taking complained of by the

plaintiff in the second count of his complaint.

I:

The defendants answering the third count of

said complaint admit the several allegations of

Paragraphs I, II and III thereof.
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II.

The defendants answering Paragrapli TV of said

third count of the complaint, admit that on or about

the 4th day of May, 1911, Lots numbered 10, 11 and

12 of Block numbered 21 of Walnut Park, Avithin

the corporate limits of the City of Portland, Mult-

nomah County, Oregon, were sold by the Treasurer

of the City of Portland, for unpaid and delinquent

improvement liens, including penalty, interest and

costs, and that a certificate of sale was thereupon

issued to Harry M. Courtright, the purchaser at

said sale of said real property, but defendant de-

nies that said certificate of sale thereafter or at any

time by mesne assignments, or otherwise, became

and now is the property of plaintiff, either with

interest or penalty accrued or principal represented

thereby, or otherwise, and except as herein ex-

pressly admitted, these defendants deny each and all

of the allegations contained in said Paragraph TV,

III.

The defendants answering Paragraph Y of said

third count of the complaint, admit that on or about

the 7th day of September, 1915, there was tendered

to A. L. Barbur, then Auditor of the City of Port-

land, for H. M. Courtright, the purchaser at said

sale of said real property aforesaid, and in redemp-

tion of said certificate of sale, the sum of $23.50, the

balance due upon said certificate of sale, including

principal, penalty and interest and costs, but they

deny that the same had become or now is the proj)-
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erty of plaintiff, and otherwise than as herein ex-

pressly admitted, these defendants deny the several

allegations in said Paragraph V.

IV.

The defendants answering Paragraph YI of said

third count of the complaint, deny the same and

each and every allegation therein contained.

V.

The defendants answering Paragraph VII of

said third count of the complaint, admit that de-

mand was made of the defendants of the sum of

$23.50 with interest as in said paragraph alleged,

but they deny each and every other allegation there-

in contained.

These defendants for a further and separate

answer and defense to plaintiff's complaint and the

third count thereof, allege

:

That the Charter of the City of Portland under

and by virtue of which the sale of real property to

H. M. Courtright mentioned in Paragraph IV was

made, provides as follows

:

"Section 415. The Treasurer shall imme-

diately after having sold any real property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the prop-
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erty sold, a statement of the amount it sold for,

tlie improvement for whicli tlie assessment was
made, tlie year in wMcli the tax was leaded, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption within three years from the date

of the certificate, and then deliver such certifi-

cate to the purchaser.

"Section 416. The Treasurer shall Avithin

three days after sale return to the Auditor the

said delinquent list with all collections and

sales noted thereon, and the Auditor shall there-

upon make proper entries thereof in the Docket

of City Liens. Thereafter no transfer or assign-

ment of au}^ certificate of purchase of real

propert}^ sold under the i^rovisions of this

Charter shall be deemed valid unless an entry

of such transfer or assignment shall have been

noted by the Auditor in said lien docket. In

case any propert}' shall remain unsold upon

such sale, the same may be again, at the dis-

cretion of the Auditor, ofi'ered for sale in like

manner, l)ut not sooner than three months after

the expiration of am^ sale, except that in the

matter of an assessment for the opening, widen-

ing, laying out or establivshment of a street,

proceedings for such sale may be taken imme

diately."

And these defendants allege that pursuant to

the requirement of said charter provision, the Treas-
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iirer of said City of Portland within three days

after the sale of the real property described in

Paragraph IV had been so made to H. M. Court-

right, duly returned to the Auditor of said City of

Portland the delinquent list prescribed by the afore-

said charter provisions Avith all collections and

sales noted thereon and the Auditor thereupon

made proper entries thereof in the Docket of City

Liens ; and defendants allege that prior to the leyy

upon and seizure of the money and- application

thereof upon the Writ of Execution hereinafter

alleged, no notice had been given to or filed with the

Auditor of said City of Portland of any transfer or

assignment of the certificate of purchase of the real

property issued to the said H. M. Courtright men-

tioned in Paragraph IV of count three of the com-

plaint and no transfer or assignment of said certifi-

cate of purchase was noted b}^ the Auditor of said

city in said lien docket.

These defendants further answering the third

count of plaintiff's complaint and for their further

answer and defense thereto, allege

:

That by the consideration and judgment of the

Circuit Court of the State of Oregon for Multnomah

County on the 24th day of May, 1915, in an action

pending in said court wherein the above named de-

fendant First National Bank of Portland was plain-

tifft and the hereinbefore mentioned H. M. Court-

right was defendant, the said First National Bank

of Portland duly recovered judgment against said

H. M. Courtright for the sum of $43,500, and the
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furtlier sum of $400, togetlier with interest and

costs.

That thereafter and on or about the 24th day of

July, 1915, an execution was duly issued out of

said Circuit Court in said action hj the clerk of

said court and under the seal thereof directed and

delivered to the defendant T. M. Hurlburt, who then

was and still is the Sheriff of said Multnomah

County, Oregon, commanding and requiring said

Sheriff out of the personal property of said H. M.

Courtright (or if sufficient could not be found then

out of his real property) in said Multnomah County,

to satisfy the moneys due on said judgment, with

interest and costs.

That under and b}^ virtue of said Writ of Exe-

cution ancl on said 8th day of September, 1915, the

said T. M. Hurlburt, as such Sheriff, duly levied

upon, seized and took into his possession the sum

of $23.50 belonging to the defendant in said action,

H. M. Courtright, which money had then been ten-

dered to the defendant A. L. Barbur for said H. M.

Courtright and as his property in redemption of the

certificate mentioned in Paragraph TV of count

three of the complaint, and said Sheriff applied

said moneys so levied upon and seized in part satis-

faction of said execution; that after retaining his

law^ful fees said defendant T. M. Hurlburt, as

Sheriff', returned said Writ of Execution to the

clerk of the Circuit Coiirt issuing the same, with

the balance of the moneys so seized and levied upon

and thereafter said monevs were paid over and de-
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livered to tlie defendant First National Bank of

Portland to applj^ upon its judgment against said

H. M. Courtright and in part satisfaction thereof,

and these defendants allege that said le^y and

seizure b}^ the defendant T. M. Hurlburt, as Sheriff,

under the Writ of Execution aforesaid is the con-

version and wrongful taking complained of by the

plaintiff in the third count of his complaint.

I.

The defendants answering the fourth count of

said complaint admit the several allegations con-

tained in Paragraphs I, II and III thereof.

II.

The defendants answering ParagTaph TV of said

fourth count of the complaint, admit that on or

about the 25th d-^j of April, 1912, that certain Lot

numbered 10 in Block 1 of Wynkoop Yilla, within

the corporate limits of the City of Portland, Mult-

nomah County, Oregon, was sold bj^ the Sheriff of

the City of Portland, Oregon, for unpaid and de-

linquent improA^ement liens, including penalty, in-

terest and costs, and that a certificate of sale Avas

thereupon issued to Harr}^ M. Courtright, the pur-

chaser at said sale of said real property, but de-

fendants deu}^ that said certificate of sale there-

after or at am" time, by mesne assignments, or

otherwise, became or now is the property of plain-

tiff, either with interest or penalty accrued, or prin-

cipal rej)resented thereby, or otherwise, and excei)t
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as herein expressly admitted, these defendants deny

each and all of the allegations contained in said

Paragraph TV.

III.

The defendants ansAvering Paragraph Y of said

fourth count of the complaint, admit that on or

about the 13th daj^ of April, 1916, there Avas ten-

dered to the defendant A. L. Barbur, then Auditor

of the City of Portland, for H. M. Courtright, the

purchaser at said sale of said real property and in

redemjition of said certificate of sale, the sum of

$355.98, but they deny that the same had become or

noAy is the property of plaintiff, and otherwise than

as herein expressly admitted, these defendants deny

the seyeral allegations contained in said Para-

graph Y.

lY.

The defendants answering Paragi'aph YI of said

fourth count of the complaint, deny the same and

each and eyery allegation therein contained.

Y.

The defendants answering Paragraph YI of said

fourth count of the complaint, admit that demand

was made of the defendants of the sum of $355.98

with interest as in said paragi'aph alleged, but they

deny each and eyery allegation other therein con-

tained.
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These defendants for a further and separate

answer and defense to plaintiff's complaint and the

fourth count thereof, allege

:

That the Charter of the City of Portland under

and b}^ virtue of which the sale of real property to

H. M. Courtright mentioned in Paragraph IV was

made provides as follows

:

•"Section 415. The Treasurer shall imme-

diateh" after having sold any real proi^erty

upon such list, make and deliA^er to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for Avhich

the sale was made, a description of the prop-

erty sold, a statement of the amount it sold for,

the improvement for which the assessment was

made, the year in which the tax was levied, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption within three years from the date

of the certificate, and then deliver such certifi-

cate to the purchaser.

"Section 410. The Treasurer shall Avithin

three days after sale return to the Auditor the

said delinquent list Avith all collections and

sales noted thereon, and the Auditor shall there-

upon make i)roper entries thereof in the Docket

of City Liens. Thereafter no transfer or assign-

ment of any certificate of purchase of real prop-

erty sold under the provisions of this Charter

shall be deemed Aalid unless the entry of such
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transfer or assignment shall have been noted

by the Auditor in said lien docket. In case any

property shall remain unsold upon such sale,

the same may be again, at the discretion of

Auditor, offered for sale in like manner, but

not sooner than three months after the expira-

tion of any sale, except that in the matter of an

assessment for the opening, widening, lajdng

out or establishing of a street, proceedings for

such sale may be taken immediately."

And these defendants allege that j^ursuant to

the requirement of said charter provision, the Treas-

urer of said City of Portland, within three days

after the sale of the real property described in

Paragraph IV had been so made to H. M. Court-

right, duly returned to the Auditor of said City of

Portlancl the delinquent list prescribed by the afore-

said charter provisions, Avith all collections and

sales noted thereon and the Auditor thereupon made

proper entries thereof in the Docket of Cit}^ Liens;

and defendants allege that prior to the le^y upon

and seizure of the money and application thereof

upon the Writ of Execution hereinafter alleged, no

notice had been filed with the Auditor of said City

of Portland of any transfer or assignment of the

certificate of purchase of the real i^roperty issued

to the said H. M. Courtright, mentioned in Para-

graph I^^ of count four of the complaint, and no

transfer or assignment of said certificate of pur-

chase was noted by the Auditor of said city in said
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lien docket, and not until February Tth, 1917, did

the plaintiff M. L. Courtright file with said Auditor

the pretended assignment which he now claims to

have had to said certificate of sale.

These defendants further answering said fourth

count of plaintiff's complaint, and for their further

answer and defense thereto allege

:

That by the consideration and judgment of the

Circuit Court of the State of Oregon for Multnomah

County, on the 24th day of May, 1915, in an action

pending in said court wherein the above named

defendant First Xational Bank of Portland was

plaintiff and the hereinbefore mentioned H. M.

Courtright was defendant, the said First Xational

Bank of Portland duly recovered judgment against

said H. M. Courtright for the sum of $43,500 and the

further sum of $400, together with interest and

costs.

That thereafter and on or about the 13th day of

April, 1910, an execution was duly issued out of

said Circuit Court in said action by the clerk of said

court and under the seal thereof, directed and de-

livered to the defendant T. M. Hurlburt, who was

then and still is the Sheriff of said Multnomah

County, Oregon, commanding and requiring said

Sheriff out of the personal propertj^ of said H. M.

Courtright (or if sufficient could not be found then

out of his real property) in said Multnomah County

to satisfj' the moneys due on said judgment, Avith

interest and costs.

That under and b}' virtue of said Writ of Exe-
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ciition and on said 13tli day of April, 1916, said

defendant T. M. Huiiburt, as siicli Sheriff, dnly

levied upon, seized and took into Ms possession tlie

sum of $355.98 belonging to the defendant in said

action, H. M. Courtright, Avhich money had then

been tendered to the defendant A. L. Barbur for said

H. M. Courtright and as his property in redemption

of the certificate mentioned in Paragraph IV of

count four of the complaint, and said Sheriff at the

same time served notice of garnishment on said

A. L. Barbur, Auditor, garnishing the aforesaid

sum of money, to which garnishment due return was

made, and said Sheriff applied said money so gar-

nished, levied upon and seized in part satisfaction

of said execution; that after retaining his lawful

fees said defendant T. M. Hurlburt, as Sheriff, re-

turned said Writ of Execution to the clerk of the

Circuit Court issuing the same, with the balance of

the moneys so garnished, seized and levied upon, and

thereafter said moneys were paid OA^er and delivered

to the defendant First National Bank of Portland

to apply upon its judgment against said H. M.

Courtright and in part satisfaction thereof, and

these defendants allege that said garnishment, lew

and seizure by the defendant T. M. Hurlburt, as

Sheriff, upon the Writ of Execution aforesaid is the

conversion and Avrongful taking complained of by

the plaintiff in the fourth count of his complaint.

(Counts 5, 6 and 7 of defendants' answer not

being involved in the Writ of Error, omitted.)
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Wherefore, defendants pray jndgment against

the plaintiff for their costs and disbursements.

Dolph, Mallory, Simon & Gearin,

Attorneys for Defendants.

State of Oregon, County of Multnomah, ss.

I, A. L. Mills, being first duly sworn, depose and

say that I am the President of the defendant First

National Bank of Portland in the above entitled

action, and that the foregoing answer is true as I

verily believe.

A. L. Mills.

Subscribed and sworn to before me on the 5th

day of November, 1917.

(Seal) B. B. McCarthy,

Notary Public for the State of Oregon.

Filed November 7, 1918.

(1. H. Marsh, Clerk.

And afterwards, to-wit, on the 11th day of De-

cember, 1917, there was duly filed in said court and

cause a reply, in words and figures as follows, to-

wit :

In tJic District Court of the United States for the

District of Orerjon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants,

No. 7609.
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EEPLY.

Comes now Morris L. Coiirtriglit, plaintiff in the

action above entitled, and for his reply to the

answer of defendants heretofore in said action filed,

admits, denies and alleges as follows

:

I.

Eeplving to the further and separate answer and

alleged defense of defendants to plaintiff's first

cause of action and to the first count in plaintiff's

complaint, plaintiff admits that the Charter of the

City of Portland, under and by yirtue of which the

sale of real property to H. M. Courtright men-

tioned in Paragraph JV of plaintiff's said first cause

of action was made, as in plaintiff's complaint al-

leged, provides as follovrs

:

"Section 415. The Treasurer shall imme-

diately after ha^dng sold any real property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the property

sold, a statement of the amount it sold for, the

improA^ement for Avhich the assessment was

made, the year in which the tax was levied,

the amount of such tax or assessment, the name

of the purchaser, and that the sale is made

subject to redemiDtion within three years from

the date of the certificate, and then deliver such

certificate to the purchaser.
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"Section 416. The Treasurer sliall within

three days after sale return to the Auditor the

said delinquent list with all collections and

sales noted thereon, and the Auditor shall

thereupon make proper entries thereof in the

Docket of City Liens. Thereafter no transfer

or assignment of any certificate of purchase of

real property sold under the provisions of this

Charter shall be deemed valid unless an entry

of such transfer or assignment shall have been

noted by the Auditor in said lien docket. In

case any propert}^ shall remain unsold upon

such sale, the same may be again, at the dis-

cretion of the Auditor, offered for sale in like

manner, but not sooner than three months after

the expiration of any sale, except that in the

matter of ?tn assessment for the opening, widen-

ing, laying out or establishing of a street, pro-

ceedings for such sale may be taken imme-

diately."

And plaintiff admits that pursuant to the re-

quirements of said charter provisions, the Treas-

urer of said Citj^ of Portland, within three days

after the said sale of the real property in said

paragraph of count one of plaintiff's complaint

described had been made to H. M. Courtright, duly

returned to the Auditor of said City of Portland

the delinquent list prescribed by the aforesaid

charter provisions, with all collections and sales

noted thereon, and the Auditor of said city there-
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upon made proper entries thereof in the Docket of

City Liens ; and plaintiff further admits that by the

consideration and judgment of the Circuit Court of

the State of Oregon for Multnomah County on the

24th daj" of May, 1915, in an action pending in said

court, wherein the above named defendant First

Xational Bank of Portland was plaintiff, and the

said H. M. Courtright was defendant, the said First

National Bank of Portland recovered judgment

against said H. M. Courtright for the sum of

$43,500.00, and for the further sum of $400.00, to-

gether with interest and costs ; and plaintiff further

admits that thereafter, and on, to-wit, the — day

of , 1915, an execution was issued out of the

Circuit Court in said action, by the clerk of said

court and under the seal thereof, directed and de-

livered to defendant T. M. Hurlburt, then and now

the Sheriff of said Multnomah County, Oregon, com-

manding and requiring said Sheriff, out of the per-

sonal property of said H. M. Courtright (or if suffi-

cient could not be found, then out of his real prop-

erty) in said ]\Iultnomah County to satisfy the

moneys due on said judgment, Avith interest and

costs, and plaintiff further admits that on said 2nd

day of June, 1915, the said defendant T. M. Hurl-

burt seized and took into his possession the sum of

$675.30, which money had then been tendered to

defendant A. L. Barbur in redemption of the certifi-

cate mentioned in Paragraph IV of count one of the

complaint of plaintiff, and thereafter paid over and

delivered to defendant First Xational Bank of Port-
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land the major portion of the moneys so by de-

fendant T. M. Hiirlbnrt seized and taken as afore-

said, and plaintiff further admits that said seizure

by defendant T. M. Hurlburt of said sum of $G75.30,

and his subsequent disposition thereof as aforesaid,

is the conversion and wrongful taking complained

of by plaintiff in the said first count of and cause of

action alleged in his complaint; but plaintiff denies

each and every other allegation contained in de-

fendants' said further and separate answer and

alleged defense to j^laintiff's said first cause of

action and to count one of plaintiff's complaint, and

every allegation thereof, except those herein ex-

pressly admitted; and plaintiff avers and alleges

that said sum of $675.30 so by defendant T. M.

Hurlburt taken and seized while in the possession

of defendant Barbur was then and at all times

since has been and is the property of plaintiff, to

the immediate possession of which he is entitled,

and was and is wrongfully taken and withheld, as

in plaintiff's complaint alleged, and not otherwise.

II.

Eeplying to the further and separate answer

and alleged defense of defendants to plaintiff's

second cause of action and to the second count in

plaintift''s complaint, plaintiff admits that the

Charter of the City of Portland, under and by

virtue of Avhich the sale of real property to H. M.

Courtright mentioned in Paragraph IV of plain-
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tiff's said second cause of action was made, as in

plaintiff's comi^laint alleged, provides as follows:

"Section 415. Tlie Treasurer sliall imme-

diately after liaying sold any real property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the property

sold, a statement of the amount it sold for, the

improvement for which the assessment was

made, the year in which the tax Avas levied, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption within three years from the date

of the certificate, and then deliver such certifi-

cate to the purchaser.

"Section 416. The Treasurer shall within

three days after sale return to the Auditor the

said delinquent list with all collections and

sales noted thereon, and the Auditor shall

thereupon make proper entries thereof in the

Docket of City Liens. Thereafter no transfer

or assignment of any certificate of purchase of

real projierty sold under the provisions of this

Charter shall be deemed valid unless an entry

of such transfer or assignment shall have been

noted by the Auditor in said lien docket. Tn

case am^ property shall remain unsold upon

such sale, the same may be again, at the dis-

cretion of the Auditor, offered for sale in like
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iiiamier, but not sooner tlian three months after

the expiration of am^ sale, except that in the

matter of an assessment for the opening, widen-

ing, laying out or establishing of a street, pro-

ceedings for such sale may be taken imme-

diately.-'

And plaintiff admits that pursuant to the re-

quirements of said charter provisions, the Treas-

urer of said City of Portland, within three days

after the said sale of the real property in said

paragraph of count two of plaintiff's complaint

described had been made to H. M. Courtright, duly

returned to the Auditor of said City of Portland

the delinquent list prescribed by the aforesaid char-

ter proAdsions, with all collections and sales noted

thereon, and the Auditor of said city thereupon

made proper entries thereof in the Docket of City

Liens ; and plaintiff' further admits that by the con-

sideration and judgment of the Circuit Court of the

State of Oregon for Multnomah County, on the 24t}i

day of Ma}^, 1915, in an action pending in said

court, wherein the above named defendant First

National Bank of Portland was plaintiff, and the

said H. IM. Courtright was defendant, the said

First National Bank of Portland recovered judg-

ment against said H. M. Courtright for the sum of

$13,r)00.00, and for the further sum of $400.00, to-

gether with interest and costs; and plaintiff further

admits that thereafter, and on, to-wit, the 24th day

of July, 1915, an execution was issued out of the
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Circuit Court in said action, by tlie clerlv of said

court and under the seal thereof, directed and de-

livered to defendant T. M. Hurlburt, then and now
the Sheriff of said Multnomah County, Oregon,

commanding and requiring said Sheriff, out of the

personal property of said H. M. Courtright (or if

sufficient could not be found, then out of his real

property) in said Multnomah County to satisfy the

monej^s due on said judgment, with interest and

costs ; and plaintiff further admits that on said 24th

day of July, 1915, the said defendant T. M. Hurlburt

seized and took into his possession the sum of

$354.70, which money had then been tendered to

defendant A. L. Barbur in redemption of the certifi-

cate mentioned in Paragraph IV of count two of the

complaint of plaintiff, and thereafter paid over and

delivered to defendant First National Bank of

Portland the major portion of the moneys so by

defendant T. M. Hurlburt seized and taken as afore-

said, and plaintiff further admits that said seizure

by defendant T. M. Hurlburt of said sum of $354.70,

and his subsequent disposition thereof as aforesaid

is the conversion and wrongful taking complained of

by plaintiff in the said second count of and cause of

action alleged in his complaint ; but plaintiff denies

each and every other allegation contained in defend-

ants' said further and separate answer and alleged

defense to plaintiff's said second cause of action

and to count two of plaintiff's complaint, and every

allegation thereof, except those herein expressly

admitted; and plaintiff avers and alleges that said
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sum of $354.70 so by defendant T. M. Hurlburt

taken and seized while in the possession of defend-

ant Barbur was then and at all times since has

been and is the property of plaintiff, to the imme-

diate possession of Avhich he is entitled, and was and

is wrongfully taken and withheld, as in plaintiff's

complaint alleged, and not otherwise.

III.

Eeplying to the further and separate answer and

alleged defense of defendants to plaintiff's third

cause of action and to the third count in plaintiff's

complaint, plaintiff admits that the Charter of the

City of Portland, under and by virtue of Avhich the

sale of real property to H. M. Courtright mentioned

in Paragraph IV of plaintiff's said third cause of

action Avas made, as in plaintiff's complaint alleged,

provides as follows:

"Section 415. The Treasurer shall imme-

diately after having sold any real property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the prop-

erty sold, a statement of the amount it sold for,

the improvement for which the assessment was

made, the year in which the tax was levied, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption Avithin three years from the date
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of tlie certilicate, and then deliver sucli certifi-

cate to the purchaser.

"Section 416. The Treasurer shall within

three daj^s after sale return to the Auditor the

said delinquent list with all collection and

sales noted thereon, and the Auditor shall

thereupon make proper entries thereof in the

Docket of City Liens. Thereafter no transfer

or assignment of any certificate of purchase of

real property sold under the provisions of this

Charter shall be deemed valid unless an entry

of such transfer or assignment shall have been

noted by the Auditor in said lien docket. In

case any property shall remain unsold upon

such sale, the same may be again, at the dis-

cretion of the Auditor, offered for sale in like

manner, but not sooner than three months after

the expiration of any sale, except that in the

matter of an assessment for the opening, Aviden-

ing, laying out or establishing of a street, pro-

ceedings for such sale maj^ be taken imme-

diateh^"

And i^laintiff admits that pursuant to the re-

quirements of said charter provisions, the Treas-

urer of said City of Portland, within three days

after the said sale of the real property in said

paragraph of count three of plaintiff's complaint

described had been made to H. M. Courtright, duly

returned to the Auditor of said City of Portland

the delinquent list prescribed by the aforesaid char-
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ter provisions, with all collections and sales noted

thereon, and the Auditor of said city thereupon

made proper entries thereof in the Docket of City

Liens ; and plaintiff further admits that by the con-

sideration and judgment of the Circuit Court of the

State of Oregon for Multnomah County on the 24th

day of Ma}^, 1915, in an action pending in said

court, Avherein the aoove named defendant First

National Bank of Portland was plaintiff, and the

said H. M. Courtright was defendant, the said First

National Bank of Portland recovered judgment

against said H. M. Courtright for the sum of

$43,500.00, and for the further sum of $400.00, to-

gether with interest and costs ; and plaintiff further

admits that thereafter, and on, to-wit, the 24th day

of July, 1915, an execution was issued out of the

Circuit Court in said action by the clerk of said

court and under the seal thereof, directed and de-

livered to defendant T. M. Hurlburt, then and no^^

the Sheriff of said Multnomah County, Oregon,

commanding and requiring said Sheriff, out of the

personal property of said H. M. Courtright (or if

sufficient could not be found, then out of his real

property) in said Multnomah Count}^ to satisfy the

moneys due on said judgment, with interest and

costs, and plaintiff further admits that on said 8 th

day of September, 1915, the said defendant T. M.

Hurlburt seized and took into his possession the

sum of $23.50, which money had then been tendered

to defendant A. L. Barbur in redemption of the cer-

tificate mentioned in Paragraph IV of count three
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of the complaint of plaintiff, and thereafter paid

over and delivered to defendant First National

Bank of Portland the major jDortion of the moneys

so by defendant T. M. Hnrlbnrt seized and taken as

aforesaid, and plaintiff further admits that said

seizure by defendant T. M. Hnrlburt of said sum

of $23.50, and his subsequent disposition thereof as

aforesaid, is the conversion and wrongful taking

complained of by plaintiff in the said third count

of and cause of action alleged in his complaint ; but

plaintiff denies each and eA'er}^ other allegation con-

tained in defendants said further and separate an-

swer and alleged defense to plaintiff's third cause

of action and to count three of plaintiff's complaint,

and every allegation thereof, except those herein ex-

pressly admitted ; and plaintiff avers and alleges that

said sum of $23,50 so by defendant T. M. Hnrlburt

taken and seized while in the possession of defendant

Barbur Avas then and at all times since has been

and is the property of plaintiff, to the immediate

possession of which he is entitled, and was and is

wrongfully taken and Avithheld, as in plaintiff's

complaint alleged, and not otherwise.

ly.

Eeplying to the further and sejiarate answer and

alleged defense of defendants to plaintiff's fourth

cause of action and to the fourth count in plaintiff's

complaint, plaintiff admits that the Charter of the

City of Portland, under and by \drtue of which the

sale of real property to H. M. Courtright mentioned
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in Paragraph IV of plaintiff's said fourth causf^ of

action was made, as in plaintiff's complaint alleged,

provides as follows

:

"Section 415. The Treasurer shall imme-

diately after having sold any real property

upon such list, make and deliver to the pur-

chaser a certificate of sale of the property so

sold, setting forth therein the object for which

the sale was made, a description of the property

sold, a statement of the amount it sold for, the

improvement for which the assessment was

made, the year in which the tax was levied, the

amount of such tax or assessment, the name of

the purchaser, and that the sale is made subject

to redemption within three year^ from the date

of the certificate, and then deliver such certifi-

cate to the purchaser.

"Section 410. The Treasurer shall within

three days after sale return to the Auditor the

said delinquent list with all collections and

sales noted thereon, and the Auditor shall

thereupon make proper entries thereof in the

Docket of City Liens. Thereafter no transfer

or assignment of any certificate of purchase of

real property sold under the provisions of this

Charter shall be deemed valid unless an entry

of such transfer or assignment shall have been

noted by the Auditor in said lien docket. In

case any proi>erty shall remain unsold upon

such sale, the same may be again, at the dis-
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cretiou of tlie Auditor, offered for sale in like

niauner, but not sooner than three months after

the expiration of any sale, except that in the

matter of an assessment for the opening, widen-

ing, laying out or establishing of a street, pro-

ceedings for such sale may be taken imme-

diatelv."

And plaintiff admits that pursuant to the re-

quirements of said charter provisions, the Treas-

urer of said City of Portland, within three days

after the said sale of the real property in said

paragraph of count four of plaintift"s complaint

described had been made to H. M. Courtright, duly

returned to the Auditor of said City of Portland

the delinquent list prescribed by the aforesaid char-

ter provisions, with all collections and sales noted

thereon, and the Auditor of said City thereupon

made j)roper entries thereof in the Docket of City

Liens; and plaintiff further admits that by the con-

sideration and judgment of the Circuit Court of the

State of Oregon for Multnomah County on the 24th

day of May, 1915, in an action pending in said court,

wherein the above named defendant First National

Bank of Portland vras plaintiff, and the said H. M.

Courtright was defendant, the said First National

Bank of Portland recovered judgment against said

H. M. Courtright for the sum of $43,500.00, and for

the further sum of $400.00, together with interest

and costs; and plaintiff further admits that there-

after, and on, to-wit, the 13th day of April, 101 G,
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an execution was issued out of the Circuit Court

in said action by tlie clerk of said court and under

the seal thereof, directed and delivered to defend-

ant T. M. Hurlburt, then and now the Sheriff of

said Multnomah County, Oregon, commanding and

requiring said Sheriff, out of the personal prop-

ertj of said H. M. Courtright (or if sufficient could

not be found, then out of his real property) in

said Multnomah County to satisfy the moneys due

on said judgment, with interest and costs, and

j)laintiff further admits that on said 13th day of

April, 1916," the said defendant T. M. Hurlburt

seized and took into his possession the sum of

$355.98, which money had then been tendered to

defendant A. L. Barbur in redemption of the certifi-

cate mentioned in Paragraph TV of count four of

the complaint of plaintiff, and thereafter paid over

and delivered to defendant First National Bank

of Portland the major portion of the moneys so

by defendant T. M. Hurlburt seized and taken as

aforesaid, and plaintiff further admits that said

seizure by defendant T. M. Hurlburt of said sum

of $355.98, and his subsequent disposition thereof

as aforesaid, is the conversion and wrongful taking

complained of by plaintiff in the said fourth count

of and cause of action alleged in his complaint;

but plaintiff denies each and every other allegation

contained in defendants' said further and separate

answer and alleged defense to plaintiff's fourth

cause of action and to count four of plaintiff's com-

plaint, and every allegation thereof, except those
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herein expressly admitted, and plaintiff avers and

alleges that said snm of $355.98 so by defendant

T. M. Hurlbnrt taken and seized while in the pos-

session of defendant Barbur was then and at all

times since has been and is the property of plain-

tiff, to the immediate possession of Avhich he is

entitled, and Avas and is wrongfully taken and with-

held, as in plaintiff's complaint alleged, and not

otherwise.

(Reply to ansAver respecting counts 5, 6 and 7

of the complaint omitted.)

Wherefore, plaintiff having fully ansAA^ered the

further and separate ansAA^er and alleged defense of

defendants to plaintiff's seA-en separate causes of

action, prays the judgment of the court as prayed

for in his complaint, heretofore tiled in the court

aboA^e entitled.

RidgAvay & Johnson,

Attorneys for Plaintiff.

State of Oregon, County of Multnomah, ss.

I, Albert B. RidgAvay, being first duly SAA^orn,

depose and say that I am one of the attorneys for

plaintiff in the aboA^e entitled action, and that the

foregoing reply is true, as I A^erily belieA^e. That I

make this Aerification for the reason that plaintiff

is Avithout the above named county and state, and

that I am personally acquainted AAith the facts in

the case.

Albert B. RidgAvay.
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Subscribed and sworn to before me this lOth day

of December, 1917.

(Seal) Everett A. Johnson,

Notary Public for the State of Oregon.

My Commission expires August 7, 1920.

Filed December 11, 1917.

G. H. Marsh, Clerk.

And afterwards, to-wit, on the 19th day of April,

1918, there was duly filed in said court and cause, a

stipulation, in words and figures as follows, to-wit :
'

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt and First National Bank of

Portland, Oregon, a corporation. Defendants.

STIPULATION.

It is stipulated and agreed between the parties

hereto that this action shall l)e tried before the

court without the intervention of the jury, such jury

being waived.

Ridgway & Johnson,

Attorneys for Plaintiff.

Dolph, Mallory, Simon & Gearin,

Attorne.ys for Defendants.

Filed April 19, 1918.

G. H. Marsh, Clerk.

And afterwards, to-wit, on the 19th day of April,
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1918, said cause came on for trial before Honorable

Charles E. Wolverton, one of tlie judges of said

court, Avho after hearing the evidence offered by the

respective parties, and the argument of counsel

thereon, took said cause under adAdsement and

thereafter, and on the 5th day of August, 1918, ren-

dered and filed in said cause, the following opinion,

to-wit

:

In the District Court of the United ,States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. 31. Hurlburt. and First Xational Bank of

Portland, a corporation. Defendants.

Wolverton, District Judge.

Plaintiff sues to recover certain sum of money

which it is alleged defendants have converted to their

own use and benefit.

Seven causes of action are stated. It appears

that, by the first four, the defendant bank attempted

to attach certain monej^s paid to A. L. Barbur as

Auditor of the City of Portland, to redeem certain

certificates of tax sales which were issued to Harry

M. Courtright. The OA^^ler of the property in each

case paid the money to the Auditor for the purpose

of redeeming the certificates, and thereupon the

money was levied upon and taken by the defend-

ant T. M. Hurlburt, Sheriff of Multnomah County,

Oregon, on execution against Courtright. This is

in fact what took place, although the real fact is
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that the money was tendered to the Auditor, and

laid on the counter for him, but was taken by tlie

Sheriff before the Auditor took it into his pos-

session. The money had to be paid to the Auditor

before there could be a redemption; otherwise it

never became the property of Courtright. So that,

for the purpose of the lev}^, the money must be

treated as having gone into the possession of the

Auditor. Being in his possession, and assuming

that it Avas the property of Courtright, the method

b}^ which it could be attached was by leaving a

certified copy of the writ and a notice specifying the

property attached with Barbur. (Sec. 300, Sub. 3,

Lord's Oregon Laws.

)

This statutory requirement was not complied

Avith, but the Sheriff at once took possession of the

money as though it were in the hands of the judgment

debtor, as directed b}^ subdivision 2 of the same

section.

The alleged conversion depends upon the regu-

larity of the levy, and the lev}^ not being made in

substantial accord with the directions of the stat-

ute, it is a nullity, and does not protect the plain-

tiff in the writ nor the officer making it. The plain-

tiff is therefore entitled to recover on the first four

counts.

As it relates to the last three counts of the

action, the attachment Avas made by deliA^ering a

copy of the writ, together Avith a notice of garnish-

ment, to the Auditor. The Auditor, in pursuance of

the notice, made ansAA^er, or rather deliA^ered to the
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Sheriff a certificate tliat lie liad certain mone}^ in

his possession belonging to the defendant in the

writ, naming the amonnt. The money Avas there-

upon turned over to the Sheriff, and applied to the

Avrit. This mode of attachment by garnishment

accords with the statute, and the Auditor could, if

he desired, turn the money over to the attaching

officer. (Sec. 301, L. O. L.) These attachments, there-

fore, seem to have been regularly made.

What Bar])ur may have done in turning the

money o>'er to the Sheriff could not affect the rights

of the parties concerned in the fund. His duty was

to remain indifferent between the parties to the liti-

gation, and he could properly do nothing that could

affect in any wa}^ the relative legal status of either.

(Phipps V. Eiley, 15 Or. 494, 498.)

The case turns upon the inquiry as to what right

the bank acquired in the fund by virtue of the levy

by garnishment of the Auditor.

When property is sold under the charter and

ordinances of the City of Portland for delinquent

assessments, the charter provides

:

"Sec. 415. The Treasurer shall immediately

after having sold any real property upon such

list, make and deliver to the purchaser a cer-

tificate of sale of the property so sold, setting

forth therein the object for which such sale was

made, a description of the property sold, a

statement of the amount it sold for, the im-

provement for which the assessment was made.
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the year in wliicli the tax was levied, the amount

of such tax or assessment, the name of the pur-

chaser, and that the sale is made subject to

redemption within three years from the date of

the certificate, and then deliver such certificate

to the purchaser.

"Sec. 416. The Treasurer shall within three

days after sale return to the Auditor the said

delinquent list with all collections and sales

noted thereon, and the Auditor shall there-

upon make proper entries thereof in the Docket

of City Liens. Thereafter no transfer or assign-

ment of any certificates of, purchase of real

property sold under the provisions of this

Charter shall be deemed valid unless an entry

of such transfer or assignment shall have been

noted by the Auditor in said lien docket."

The charter provision of Section 416 is very

explicit that the transfer or assignment shall be

deemed invalid unless the entry of such transfer or

assignment shall have been noted by the Auditor in

the lien docket. This makes it incumbent upon the

assignee to see that his assignment is duly noted as

required; otherwise the assignment is invalid and

of no force or effect. Section 416 must be read in

connection with Section 415. The certificate when

issued under the latter section is issued with limita-

tion as to its assignability, that limitation being

described by the succeeding section, and the notifl-
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cation in the lien docket becomes a prerequisite to a

valid assignment. Tlie mere assignment of itself is

of no legal consequence until the notification thereof

is made in the lien docket.

Whitcomb v. Waterville, 99 Me. 75

;

Jenks V. Dyer & Trustees, 102 Mass. 235

;

Witcher v. McLaughlin, 115 Mass. 167.

Whether the Auditor could have made the noti-

fication is a question I need not now decide. It is

clear that he made no such notification as to either

of the certificates involved in this controversy^, as it

pertains to the last three causes of action, until

after the attachments were levied. It would seem

therefore that the attachments are valid as against

the claim of OA\Tiership of the fund by Morris L.

Courtright, the plaintiff, which he bases upon the

assignment of the certificates to him by Harry L.

Courtright, the person to Avhom they were issued by

the City Treasurer.

I am aware of the rule in this state that an

attaching creditor cannot procure a lien by his

attachment unless he possesses the rights of a

dona fide purchaser. ( Jennings v. Lentz, 50 Or. 483.

)

But the rule cannot apply as against positive laAv

rendering the paper invalid under which the party

claims.

The complaint must be dismissed as to the last

three causes of action.

Filed August 5, 1918.

G. H. Marsh, Clerk.
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xind afterwards, to-wit, on tlie 5tli day of August,

1918, there was duly filed in said court and cause,

the General Findings of the Court, in words and

figures as follows, to-wit

:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First ISTational Bank of

Portland, a corporation, Defendants.

This cause haAdng been submitted to the Court,

without the intervention of a jury, the Court finds

for i3laintiff on the first four causes of action in the

aggregate sum of $1409.48 and for the defendants

on the last three causes.

Charles E. Wolverton, Judge.

Filed August 5, 1918.

G. H. Marsh, Clerk.

And on said 7th day of August, 1918, the plain-

tiff filed in said court and cause the following

motion

:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants.

No. 7009.

MOTION.

Comes now the plaintiff in the above entitled
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action, throiigii his attoruej^s, Messrs. Eidgway &
Jolinsou, and moves tlie Court to amend its special

findings heretofore filed in the above entitled action,

so that same ma}^ conform to the opinion of the

Court heretofore rendered, and to the prayer of

plaintiff's amended complaint, to-wit, that plaintiff

recover judgment against the above named defend-

ants, and each thereof, in the amount of $675.80

with interest thereon at 6% from date of June 2,

1915, and in the further amount of $354.70 Avith in-

terest thereon at the rate of 6% per annum from

date of Juh^ 24, 1915, and in the further amount of

$23.50 with interest thereon at the rate of 6% per

annum from date of September 8, 1915, and in the

further amount of $355.98 with interest thereon at

the rate of 6% per annum from date of April 13,

1916, together with his costs and disbursements in-

curred herein, assessed at $ , and that plain-

tiff's fifth, sixth, and seventh causes of action be

dismissed, and plaintiff take nothing thereunder.

Ridgway & Johnson,

Attorneys for Plaintiff.

And afterwards, to-wit, on the 12th day of

August, 1918, the following proceedings were had

in said cause, to-wit

:

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants.

No. 7609.
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OKDEK.

The motion of plaintiff for an order amending

the general findings heretofore filed in the above

entitled action, coming on for hearing, and the

Conrt being advised in the premises,

It is hereby ordered that said general find-

ings heretofore filed be amended in the following

manner, to-wit:

The plaintiff recover judgment against the above

named defendants and each thereof in the amount

of $675.80, with interest thereon at the rate of 0% per

annum from date June 2, 1015, and in the further

amount of $354.70, with interest thereon at rate of

6% per annum from date July 24, 1915, and in the

further amount of $23.50, with interest thereon at

rate of ()% per annum from date September 8, 1915,

and in the further amount of $355.98, Avith interest

thereon at rate of 6% per annum from date April

13, 191 (), together with his costs and disbursements

herein, assessed at $ , and that plaintiff's

fifth, sixth and seventh causes of action be dis-

missed, and plainitff take nothing thereunder.

And defendants now appearing in court and

excepting to the modification of the former general

findings by adding interest thereto.

It is noAv here ordered that said exception be

allowed and entered upon the record.

And at this time also comes on to be heard the

motions filed by plaintiff and defandants for spe-

cial findings of fact and conclusions of law to be
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made by the Court in this cause, Avhich proposed

special findings of fact and conclusions of law

based thereon have been tendered to the Court and

dwlj considered, and the Court being sufficiently

adAised in the premises, overrules and denies the

application made by each of the parties hereto,

plaintiff and defendants, for special findings of

fact and conclusions of law based thereon, and

thereupon both plaintiff and defendants appearing

herein and excepting to the order of the Court so

made.

It is ordered that said exceptions so taken by

both plaintiff and defendants and each of them to

the refusal of the Court to find and determine the

special findings of fact and conclusions of law

based thereon, proposed, be allowed and said ex-

ceptions are ordered entered on the record.

Chas. E. Woh^erton, Judge.

August 12th, 1918.

T\Tiereupon said plaintiff moves the Court for

judgment upon the said amended findings of the

Court. It is therefore adjudged that said plain-

tiff do have and recover of and from said de-

fendant the sum of $675.80, with interest thereon

at the rate of six per cent per annum from June 2,

1915, and in the further amount of $354.70, with

interest thereon at the rate of 6% per annum from

date July 24, 1915, and in the further amount of

$23.50, with interest thereon at rate of 6% per

annum from date September 8, 1915, and in the
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further amount of $355.98, with interest thereon

at rate of G% per annum from date April 13. 191 G,

making* in all the sum of $1G57.50, together witli

his costs and disbursements herein taxed at

$ , and that he have execution therefor.

And afterAvards, to-wit, on the 7th day of

August, 1918, the defendants tendered and re-

quested the Court to make and file the following

finding of fact and conclusions of law:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First :N'ational Bank of

Portland, Oregon, a corporation. Defendants.

Xo. 7G09.

SPECIAL FINDIXGS OF FACT AXD CONCLF-
SIOXS OF LAW REQUESTED BY

DEFENDANTS.

The defendants now tender and request the

Court to make and file herein the following special

findings of fact and conclusions of law:

I.

That the sum of money mentioned in each of the

seven separate couints of the complaint and therein

alleged to have been wrongfully and unlawfully

taken by defendants and converted to their own use,

were at the several dates and times mentioned in the
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seven separate counts of the complaint tendered

to tlie defendant A. L. Barbur, Auditor of the City

of Portland, for Harry M. Courtright in redemp-

tion of the certificates in said seven counts men-

tioned, said several tenders being made for the

purpose of redeeming from said Harry M. Court-

right the real property theretofore sold to him and

particularly described in the said seven counts of

the complaint.

II.

The said A. L. Barbur, Auditor of the City of

Portland, at the time said money was tendered lo

him was notified that said money was tendered for

Harry M. Courtright, in paj^ment to him for re-

demption of the real property named and descri!>ed

in said seven counts of comi^laint.

III.

That none of the moneys mentioned in the first

four counts of the complaint came into the hands,

custody or possession of the defendant A. L. Bar-

bur, either at the time of the alleged wrongful

taking or conversion mentioned in the several

counts of the complaint or at any time. That said

moneys Avere placed on the counter of the defend-

ant A. L. Barbur, Auditor of the City of Portland,

in his office during office hours, but before said

defendant A. L. Barbur could obtain the custody,

control or possession thereof, the defendant T. M.

Hurlburt, as Sheriff of Multnomah County, Oregon,
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levied upon and seized said moneys at tlie times

mentioned in the said first four counts of the

complaint under valid and duly issued writs of

execution based upon a valid judgment rendered

against Harry M. Courtright in favor of the de-

fendant First National Bank of Portland, by the

Circuit Court of Multnomah Count}^ Oregon, and

thereafter said Sheriff dulj^ applied said moneys so

seized and levied upon, in part satisfaction of said

writs of execution, as in defendants' answer alleged.

IV.

That no entry of the assignments or transfers

of the several certificates of purchase, to the plain-

tiff M. L. Courtright mentioned in the seven sepa-

rate counts of the complaint, Avas shown on the

Lien Docket of the City of Portland, or noted by

the Auditor of the City of Portland thereon prior

to the alleged wrongful taking and conversion of

the moneys mentioned in the seven separate counts

of the complaint. That H. M. Courtright appeared

from the lien docket to be the owner of said certifi-

cates of purchase.

V.

That prior to the time of the taking, levying

upon and seizure of the several sums of money men-

tioned in the seven separate counts of the com-

plaint, and each thereof, the plaintiff' M. L. Court-

right having possession of and claiming to own the

certificates of purchase of real property described



70 A. L. Barhur^ ct al.,

in the seA^eral counts of the complaint ( although not

appearing by the Lien Docket of said City of Port-

land to be such o^\Tier or claimant of said certifi-

cates) assigned and transferred said certificates to

various banks and banking institutions located at

Bay City, Michigan, as security for moneys loaned

to him, and the possession and claim of ownership

to all said certificates was in said banks and bank-

ing institutions at the time of the alleged wrongful

taking and conversion in the complaint charged and

for a long time prior thereto and subsequent thereto.

YI.

That none of the banks or banking institutions

to whom said certificates of purchase of said real

property had been so assigned or transferred have

at any time assigned or transferred to the plaintiff

M. L. Courtright any right of action that they or

any of them had or have against defendants grow-

ing out of or on account of the alleged wrongful and

unlawful taking or conversion of the moneys men-

tioned in the seven sei)arate counts of the complaint

or am^ of them.

AS CONCLUSIONS OF LAW THE COUKT
FINDS

:

I.

That the plaintiff has no cause of action against

defendants or against any one of them and the

plaintiff's comi)laint should be dismissed.
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II.

That defendants are entitled to judgment against

plaintiff for tkeir costs and disbursements in this

action incurred.

Dolph, Mallory, Simon & Gearin,

Attorneys for Defendants.

Filed August 7, 1918.

G. H. Marsh, Clerk,

And afterwards, to-wit, on the 30th day of

August, 1918, there Avas duly tiled in said court and

cause, a bill of exceptions, in words and figures as

follows, to-wit:

In tJw District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, a corporation. Defendants.

BILL OF EXCEPTIONS.

Be it remembered that this cause came on regu-

larly for trial in the above entitled court on the

19th day of April, 1918, before Honorable Charles

E. Wolverton, one of the judges of said court, with-

out the intervention of a jury, the parties aforesaid

by their counsel having according to the statute in

such case made and provided, waiA^ed a jury, the

plaintiff appearing by his attorneys, Ridgway &
Johnson, and the defendants by Dolph, Mallory,

Simon & Gearin, their attorneys.
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Thereupon, the following testimony was offered

and proceedings had, to-wit

:

The i^laintiff, to maintain and prove the issue on

his part, offered testimony tending to prove that on

the Gth day of June, 1912, Lot No. 10 in Block No. 3,

Howe's Addition to the City of Portland, Oregon,

was sold by the Treasurer of the said City of Port-

land to one PI. M. Courtright, for unpaid and delin-

quent improvement liens, including penalty, interest

and costs of sale, amounting to $482.75, and that a

certificate of said sale in said amount was there-

upon issued and delivered to said H. M. Courtright,

the purchaser at said sale of said real property.

And that on the said 6th day of June, 1912, the

North Half of Lot 1, Block 3, Howe's Addition to

the City of Portland, Oregon, was also sold by the

Treasurer of the said City of Portland to said H. M.

Courtright, for unpaid and delinquent improvement

liens, including penalty, interest and costs of sale,

amounting to $251, and that a certificate of said sale

in said amount was thereupon issued and delivered

to said H. M. Courtright, the purchaser at said sale

of said real property.

And that on the 4th day of May, 1911, Lots 10,

11 and 12, Block 24, Walnut Park, Portland, Ore-

gon, were sold by the Treasurer of the said City of

Portland to said H. M. Courtright, for unpaid and

delinquent improvement liens, including penalty, in-

terest and costs of sale, amounting to $187.12, and

that a certificate of said sale in said amount was

thereupon issued and delivered to said H. M. Court-
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right, the purchaser at said sale of said real prop-

erty.

And that on the 25th day of April, 1912, Lot 10,

Block 1, Wynkoop Mlla, Portland, Oregon, was sold

by the Treasurer of the said City of Portland to

said H. M. Courtright, for unpaid and delinquent

improvement liens, including penalty, interest and

costs of sale, amounting to $237.89, and that a cer-

tificate of said sale in said amount was thereupon

issued and delivered to said H. M. Courtright, the

purchaser at said sale of said real property.

The evidence further proved that each of said

four certificates of sale for delinquent assessments

were in the usual form, and duly and regularly

issued by the Treasurer of the City of Portland,

pursuant to the charter of said city, and certified

that the property therein described and sold, was

sold subject to redemption within three years from

the date of said certificates, and that if not so re-

deemed, the holder of the certificates would be

entitled to a deed therefor upon presentation and

surrender of the certificates to the Treasurer of

said city. The plaintift' also offered evidence tend-

ing to prove that the four certificates of sale for

delinquent assessments above mentioned, during the

year 1914 had been assigned and transferred by

H. M. Courtright to the plaintiff M. L. Courtright,

and that said M. L. Courtright had thereafter and

during the same year, assigned and transferred said

four certificates to various banks of Bay City, Michi-

gan, as collateral security for various loans, and
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that tlie legal title aud ownersliip of said certifi-

cates Avas in said banks at the time of the conversion

alleged in,the complaint. It further appeared from

the evidence that the transfer and assignment of

said three first mentioned certificates from H. M.

Courtright to M. L. Conrtright, and from M. L.

Courtright to the Bay City banks, was not entered

or noted in the Lien Docket of the City of Portland

until after Septem^ber 1st, 1917, and the fourth men-

tioned certificate on February 7, 1917.

The evidence ofi'ered by plaintiff also proved that

the first mentioned certificate was reassigned to

Morris L. Courtright September 22, 1917; the sec-

ond mentioned certificate was reassigned to Morris

L. Courtright February 13, 1917; the third men-

tioned certificate was reassigned to Morris L. Court-

right September 28, 1917, and the fourth mentioned

certificate Avas reassigned to Morris L. Courtright

February 1, 1917, and since said dates the plaintiff

Morris L. Courtright had made no further assign-

ments of said certificates, and that notation of the

assignment of the first three mentioned certificates

was entered upon the lien docket on September 28,

1917, and notation of the assignment of the fourth

certificate entered upon the lien docket on Febru-

ary 7, 1917.

To further sustain the issue devolving upon him,

the plaintiff offered evidence to prove that on the

2nd day of June, 1915, there was tendered to the

defendant A. L. Barbur, Auditor of the City of

Portland, the sum of $675.30 in redemption of said
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Lot 10, Block 3, Howe's Addition to the City of

Portland; on the 24th day of July, 1915, there was

tendered to the same defendant the sum of $354.70

in redemption of said Lot 1, Block 3, Howe's Addi-

tion to the City of Portland ; on the 8th day of Sep-

tember, 1915, there was tendered to the same de-

fendant the sum of $23.50 in partial redemption of

said Lots 10, 11 and 12, Block 24, Walnut Park,

Portland, Oregon; and on the 13th day of April,

1916, there was tendered to the same defendant the

sum of $355.98 in redemption of said Lot 10, Block

1, W;}TLkoop Villa, Portland, Oregon; that all of

said sums of money were placed upon the counter

in the office of said defendant A. L. Barbur, Auditor

of the City of Portland, in his presence or that of

one of his deputies, and offered to said Auditor, but

that before same came into the personal possession

of said Auditor or his deputy all of said sums were

seized by the defendant T. M. Hurlburt, Sheriff of

Multnomah County, under and by virtue of writs

of execution issued to him upon a judgment in favor

of the defendant First National Bank of Portland

against Harry M. Courtright, the said defendant

A. L. Barbur, as such Auditor, however, issuing

and signing in each instance a certificate of redemp-

tion of the aboA^e described real property in form as

follows

:
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CITY OF POKTLAND, OREGON.
OFFICE OF THE AUDITOR OF THE CITY

OF PORTLAND.

Portland, Ore., June 2, 1915.

Received of Joseph Simon, Atty., Six Hun-

dred Seventy-five 30/100 Dollars in full for tlie

redemption of L. 10, B. 3, Howe's Addition, sold

by the City of Portland 6-6-1912 to Harry M.

Courtright for $482.75 for the Improvement E.

39th St.

Sold for $482.75

Penalty 48.27

Interest 144.28

D. 36 P. 196

A. L. Barbur,

Auditor of the City of Portland.

By E. W. Jones, Deputy.

The remaining three certificates A^arjdng in form

from the above only in dates, names, amounts, and

description of property, and causing an entry there-

of to be made upon the records in his office ; that at

the time said seizures Avere made by the defendant

T. M. Hurlburt no Avrit of garnishment Avas serA^ed

and the judgment debtor, Harry M. Courtright, Avas

not at the time of any of said levies, present in the

office of said defendant A. L. Barbur, and never at

anj^ time had possession of the aboA^e mentioned

sums of money, or any portion thereof, alleged by

plaintiff to haA^e been con\^erted by defendants.

Plaintiff here rested.



rs. Morris L. Court rifjJit 77

The defendants to prove and maintain the issue

on their part, called as a Avitness one of the attor-

neys for the defendants, Avho, being duly sworn,

testified as follows

:

Examined by counsel for defendants

:

Q. You are one of the attornej^s in this case, are

you?

A. Yes, sir.

Q. Were you attorney for the First National

Bank in the diiferent suits brought by the baidc

against Harry M. Courtright and Morris L. Court-

right leading up to the levies and proceedings com-

plained of in the complaint in this suit?

A. I was ; and I think I may say that I attended

to all the matters affecting the litigations involved;

that is, on the part of the bank.

Q. Yes. Taking up the complaint in its order

here, we will take this cause of action No. 1, in

which the plaintiff alleges that on the Gth day of

June, 1912, Lot 10 in Block 3 was sold, and there-

after, on the 2nd of June, 1015, the defendants here-

in wrongfully and unlawfull37^ took the said sum of

$r)75, etc., and concerted it to their own use. Were
3"ou present at the time of the levy by the officer on

this money?

A. I was.

Q. Xow, state to the court how you came to be

there, what you went there for, and just what took

place at that time.

A. T was advised by ^Ir. Arthur O. Jones, who
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is one of the assistant casliiers of the First National

Bank of Portland, that he had learned that there

was to be a payment made to Harry M. Conrtright,

at the City Hall, on account of redemption of cer-

tain property Avhich had been sold to him by the

Cit}^ Treasurer; and he asked me on behalf of the

bank to le^y on this money and apply it in payment

of their judgment. I am not giving his language,

but that was the effect of what he directed me to do.

When I learned of this matter, I started to investi-

gate it for myself, and went to the City Hall, and

ascertained that the owner of the property that you

have just described desired to redeem, and the City

Auditor was then making up a statement of the

amount necessary to be paid for this redemi)tion.

And I inquired, and examined the record at the

City Hall as to what the record shoAved concerning

the title and ownership of the certificates; and I

found that certificate had been issued to Harry M.

Courtright, and was still standing in the name of

Harry M. Courtright, and that any redemption that

would be made would be made for account of or for

the benefit of Harr^^ M. Courtright. So I got in

touch Avith the OAvner of this property, and asked

him to let me knoAv AA^hen' he Avould redeem, AA^hen

he Avould pay the money to the City Auditor. I had

some couA^ersation Avith him, and explained to him

my reason for that, and also explained in a general

way hoAV the bank had been treated by the Court-

rights ; and he then said to me that he wished that

I AA^ould take the matter in hand and redeem for
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him, and lie gave me a check for the amount. He
either then knew the amount or I had got it from

the Citj^ Auditor—I have forgotten just how that

Avas. But at any rate he, about that time, gave me
a check for the full amount, and asked me to re-

deem for him. I took the check ai;id got the money,

the actual cash, gold coin, at the bank, and went

to the office of the City Auditor, and there notified

the City Auditor, through his deputy Avho had charge

of the matter, that I wished, on behalf of the owner

of the property, whose name I have this moment

forgotten—forgotten Avho it Avas—to redeem from

that sale made to Harry M. Courtright, and that I

desired to pay, for Harry M. Courtright, to the City

Auditor, in redemption of this property, the amount

due, probal)ly naming the amount. And the City

Auditor, or the deupty, proceeded to ascertain the

amount to be paid, brought out his memorandum
and told me how much was necessary to be paid for

the redemption. And I then counted out the money

and laid it on the table, and I said I proposed to

pay this money—$075.30—to Harry M. Courtright

in redemption of Lot so and so in Howe's Addition

—I have forgotten the number.

Q. Lot 10, Block .3, in Howe's Addition.

A. Lot 10, Block 3, Howe's Addition. And I laid

doAvn the money there, as I said. But T had pre-

Adously arranged, before going to the City Hall, with

the Sheriff to come with me Avith an execution that

I had procured from the Sheriff's office, based on the

judgment of the First National Bank against Harry
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M. Courtriglit; and tlie Sheriff, having this execu-

tion in hand, put his hands upon the money, and

said, "I shall and do le\y on this money as the

money of Harry M. Courtright, under and by virtue

of this execution," showing it to the Auditor and

giving him a copy of the execution. Now, I may not

give you the exact language, hut that is the effect

of it.

Q. Then the Sheriff took the monej^, and Avent

off Avith it?

A. The Sheriff took the money and Avent off, yes.

Then I had some talk AAith the Auditor, the Deputy

Auditor in the first instance, and then Mr. Barbur,

AA'ho Avas called in consultation, as to AA^hether he

should issue to me, for the benefit of the purchaser,

a certificate of this redemption. He Avas in doubt

about it, but Ave finally argued the matter out, and

he concluded that it AA^as proper to do so, and he

did so.

Q. For AA^hom did you bring that monej^ up?

A. For AA^hom?

Q. Yes.

A. For Harry M. Courtright—to pay Harry M.

Courtright.

Q. You intended to pay him?

A. I had no interest in pajdng Morris L. Court-

right.

Q. You examined the record, did you, AAith refer-

ence to AA^hether or not there had been any assign-

ment on the lien docket as proAdded bA" the charter?

A. I did, either directly or indirectly. I made
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inquiry at the City Hall, and the Deputy Auditor

looked at it, and I think I did also ; but at any rate,

it was looked into at that time, and we found that

there was no notation on the record of any transfer

;

and knowing the provisions of the charter, I knew

that the redemption must be made to Harry M.

Courtright.

Q. That is section 410? I am referring now to

the provision of section 416 (reading) : "Thereafter

no transfer or assignment of any certificate of pur-

chase of real property sold under the provisions of

this charter shall be deemed valid unless an entry

of such transfer or assignment shall have been noted

by the Auditor in said lien docket."

A. I made inquiry at the Auditor's office whether

there had been any transfer, or any change of o^ati-

ership, and I was advised that there had not been;

that the records showed there had not been.

Q. Xow, I call your attention to count 2 in plain-

tiff's complaint, by which it is alleged that, on the

6th day of June, 1912, the north half of Lot 1 in

Block 3, in Howe's Addition, was sold, etc., and that

on the 24th day of July there Avas paid over to the

defendant Barbur the sum of $354.70, and that on

said 21th day of July, 1915, the Sheriff took it, and

I will ask you if you were present at that time, and

under those circumstances, and Avhat took place.

A. I Avas present at that time, and I think I can

only repeat practically aa hat I stated a moment ago.

Q. The same proceeding took place?

A. I Avas adAised that the OAA^ner of that prop-
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erty was about to make a redemption, and I imme-

diateh^ got in toucli witli tlie owner, and went

througli the same arrangement that I did Avith the

former one. I asked permission to be present Avhen

the redemption was made; but in that instance the

owner went to the City Hall with me, and allowed

me to manage the matter. I got the money myself

—he gave me a check and I collected the cash, and

while he was x^i'esent—I think he was present in

some instances. Well, I may briefly" say that this

took place in all seven of the cases. In some of them

the owner of the property was present, but I man-

aged the entire matter, and always produced the

money, and always notified the Auditor that the

money was being tendered to him in payment to

Harr}^ M. Courtright for the properties sold by the

Treasurer, and Avhich he bought and had a certifi-

cate for.

Q. That was your intention, that the money

should be paid to Harry M. Courtright?

A. Harry M. Courtright; no one else.

Q. When you put it on the table, did any one

else get it, except the Sherifi"?

A. Xobody took it, nobody had it, nobody han-

dled it except the Sheriff. I laid it down for the

Auditor, but before the Auditor could get it, the

Sheriff Avas right alongside of me and took the

money. I don't think I need say that it was pre-

arranged.

Q. Oh, that is understood.

A. That is, it Avas prearranged that I had the
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Sheriff there. There was no prearraugement about

the transaction with the Auditor.

Q. Count 4 alleges that on the 25th day of April,

1912, Lot 10 in Block 1, Wynkoop Villa, was sold,

and on the 13th of April, 1916, there was paid over

to the Auditor $355.98, and on the ISith of April,

191G, the defendants took this $355.98 and converted

it to their own use. I Avill ask you if you were pres-

ent on that occasion, and what transpired?

A. I Avas present on that occasion, and substan-

tially the same thing transi)ired as I haA^e already

detailed tAvice before.

Q. The actual money Avas put upon the counter?

A. That matter AA^as handled by Mr. Kohrer, as

I remember it, he Avas attorneA^ for Mrs. Muller, but

he permitted me—he gaA^e me the check or gaA'e me
the money, I haA^e forgotten AA^hich. At any rate, I

put the moneA'^ doAvn on the table, and handled the

transaction.

Q. And the same procedure Avas had?

A. The same procedure Avas folloAved. You

have omitted the third one.

Q. The third one. Let's see that. On the third

cause of action it is alleged that on the 4th day of

May. 1911, there AA^ere sold Lots numbered 10, 11

and 12, Block 24, Walnut Park, and that on the 30th

day of January, 1912, there Avas paid to the Auditor

$190, and that thereafter, on the 8th day of Septem-

ber, 1915, the defendants herein Avrongfully and un-

laAvfull}^ took the sum of $23.50 and converted it to
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their own use. How does that happen to come that

way?

Mr. RiclgAvay : That is right. You see, there was

originally $196 paid in years ago.

A. $23.50.

Q. That is that $23.50 was taken by the Sheriff?

A. Yes.

Q. I will ask yon to state if yon Avere present

on that occasion and if the same procedure was fol-

lowed there?

A. I was present on that occasion, and handled

the entire matter. The propert}" belonged to Mr.

W. D. Fenton, who at that time was not attending

to business, but his son Kenneth Fenton was; and

Kenneth Fenton gave me a check for $23.50, which

I collected with his approval, and under his direc-

tion I Avent to the City Auditor's ofSce, after col-

lecting the check into money, and got the Sheriff,

as I haA e heretofore detailed, and I tendered to the

Auditor the $23.50 in redemption of this property,

and in pajTuent to Harry M. Courtright, who was

the record OA\Tier of it, the $23.50. Before the

Auditor could get the mone}^, the Sheriff seized it

bA^ A irtue of his execution, leA led on it.

In all these cases, I may say that I first in-

quired and ascertained that the record title was still

in Harry M. Courtright, or I AA^ouldn't have had the

seizure made.

Q. There Avas no notation on the lien docket, as

proA^ded, of a transfer?

A. Xo; not at any of these times—whatCA^er
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notatipii may have been made have been made since

these levies.

The defendants then offered in evidence a certi-

fied cop3" of the record of judgment rendered by the

Circuit Court of Multnomah Count}', Oregon, in the

action of the First National Bank of Portland vs.

H. M. Courtright, which judgment was rendered in

favor of the plaintiff therein against said defend-

ant H. M. Courtright for the sum of $43,500, and

the further sum of $400 attorneys' fees, together

Avith interest and costs added, which judgment was

rendered on the 24th day of ^lay, 1015.

The defendants then offered in evidence a certi-

fied copy of an execution duly issued by the clerk

of the aforesaid Circuit Court, on the 2nd day of

June, 1915, based upon the aforesaid judgment,

which execution was directed and delivered to the

defendant T. M. Hurlburt, Sheriff of Multnomah

County, Oregon, who under and by virtue thereof,

levied upon and seized the sum of $675.30, tendered

to the defendant A. L. Barbur, Auditor of the City

of Portland, as hereinbefore detailed. And defend-

ants offered in evidence a duly certified copy of the

return made by said Sheriff to the clerk of said

Circuit Court of Multnomah County upon the exe-

cution issued to him as aforesaid, together with a

duly certified cop,y of the record showing the pay-

ment of said Slim to the clerk of said court, and the

subsequent payment thereof by said clerk to the

defendant First Xational Bank of Portland in part
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satisfaction of tlie aforesaid jiidgmeut and exe-

cution.

Tlie defendants tlien offered in evidence a dnly

certified copj^ of an alias execution duly issued by

the clerk of the aforesaid Circuit Court, on the 24th

day of July, 1915, based upon the aforesaid judg-

ment, which alias execution was directed and deliv-

ered, to the defendant T. M. Hurlburt, Sheriff of

Multnomah County, Oregon, who under and by

virtue thereof, levied upon and seized the sum of

$354.70, tendered to the defendant A. L. Barbur,

Auditor of the City of Portland, as hereinbefore

detailed. And defendants further offered in evi-

dence a duly certified copy of the return made by

said Sheriff to the clerk of said Circuit Court of

Multnomah Countj^ upon the alias execution issued

to him as aforesaid, together with a duh^ certified

copy of the record showing the pajonent of said sum

to the clerk of said court, and the subsequent pay-

ment thereof l)y said clerk to the defendant First

National Bank of Portland in part satisfactioji of

the aforesaid judgment and execution.

The defendants then offered in evidence a duly

certified copy of- an alias execution duly issued by

the clerk of the aforesaid Circuit Court, on the 8th

day of September, 1915, based upon the aforesaid

judgment, which alias execution was directed and

delivered to the defendant T. M. Hurlburt, Sheriff

of Multnomah County, Oregon, who under and by

virtue thereof, levied upon and seized the sum of

$23.50, tendered to the defendant A. L. Barbur,
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Auditor of the City of Portland, as hereinbefore

detailed. And defendants further offered in evi-

dence a duly certified copy of the return made by

said Sheriff to the clerk of said Circuit Court of

Multnomah Count}" upon the alias execution issued

to him as aforesaid, together with a duly certified

copy of the record showing the payment of said sum

to the clerk of said court, and the subsequent pay-

ment thereof by said clerk to the defendant First

National Bank of Portland in part satisfaction of

the aforesaid judgment and execution.

The defendants then offered in evidence a duly

certified copy of aii alias execution duly issued by

the clerk of the aforesaid Circuit Court, on the 13th

day of April, lOlG, based upon the aforesaid judg-

ment, Avhich alias execution was directed and deliv-

ered to the defendant T. M. Hurlburt, Sheriff of

Multnomah Count}", Oregon, Avho under and by

virtue thereof, levied upon and seized the sum of

$355.98, tendered to the defendant A. L. Barbur,

Auditor of the City of Portland, as hereinbefore

detailed. And defendants further offered in evi-

dence a duly certified cop}" of the return made by

said Sheriff' to the clerk of said Circuit Court of

Multnomah County upon the alias execution issued

to him as aforesaid, together with a duly certified

copy of the record showing the payment of said sum
to the clerk of said court, and the subsequent pay-

ment thereof by said clerk to the defendant First

National Bank of Portland in part satisfaction of

the aforesaid judgment and execution. That in none
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of the certified copies of said returns of said Slieriff

was there any showing that the said defendant

T. M. Hurlburt, in making the aboA^e described

levies, serA^d a AA^rit of garnishment upon the de-

fendant A. L. Barbur, Auditor of the City of Port-

land.

The defendants then rested.

The foregoing comprises all the eAidence offered

by either party to this action, and there AA^as no

other or further eAidence in this cause affecting any

one of the causes of action set out and alleged in the

first four counts of the complaint.

Upon the conclusion of the testimouA" and the

argument of this cause, the defendants contended

that the leA y and seizure of the moneys tendered to

the defendant A. L. Barbur, as detailed in and by

the defendants' eAidence, constituted a A^alid and

legal seizure and due execution of the Avrits in the

hands of the defendant T. M. Hurlburt, Sheriff, and

requested the Court to so hold and decide. The

Court OA^erruled said contention and request on the

part of defendants, and held and decided the leA^

and seizure to be iuA^alid and A^oid, to aa hich ruling

and decision of the Court the defendants duly ex-

cepted.

The defendants further requested the Court to

hold and decide that the Bay City banks, to AA^hom

the certificates of delinquency had been assigned, as

shoAA^n by the testimony, by reassigning and trans-

ferring said certificates of delinquency to the plain-

tiff, had not thereby transferred, assigned to or
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vested in the plaintiff anj^ right of action that said

banks may have had against the defendants for the

alleged wrongful taking or conversion of the moneys

mentioned. The Court declined to so rule and de-

cide, and the defendants duly excepted to the ruling

of the Court.

Because the testimony aforesaid and the facts

and matters herein detailed do not appear upon the

record, they are hereby incorporated by the defend-

ants in this their bill of exception, which is now
here settled, allowed, signed and sealed b}^ me this

29th day of August, 1918.

( Seal

)

Chas. E. Wolverton, Judge.

Filed August 30, 1918.

G. H. Marsh, Clerk.

And afterwards, to-wit, on September 9th, 1918,

there was duly filed in said court and cause, the

following stipulation, to-wit:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants.

No. 7009.

The writ of error sued out by defendants to the

Circuit Court of Appeals for the Ninth Circuit, not

involving the three last counts of plaintiff's com-

plaint.

It is now here stipuhited between the parties
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hereto that there shall be omitted from the original

transcript, and there shall not be printed

:

1. Counts 5, 6 and 7 of plaintiff's complaint.

2. All that portion of defendants' answer re-

lating or germane to counts 5, 6 and 7 of the com-

plaint.

3. All that p*ortion of plaintiff's reply relating

or germane to defendants' answer to counts 4, 5 and

() of the complaint.

Eidgway & Johnson,'

Attorneys for Plaintiff.

Dolph, Mallory, Simon & Gearin,

Attorneys for Defendants.

Filed September 9, 1918.

G. H. Marsh, Clerk.

And afterwards, to-wit, on the 9th day of Sep-

tember, 1918, there was duly filed in said court and

cause a petition for writ of error, in Avords and

figures as follows, to-wit

:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants.

No. 7G09.

PETITION FOE WRIT OF EEEOE.

To the Honorable Judges of the District Court of

the United States for the District of Oregon

:

Your petitioners herein, A. L. Barbur, T. M.
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Hiirlburt, and First Xatioual Bank of Portland,

bring this their petition for a Avrit of error to the

District Court of the United States for the District

of Oregon, and thereupon your petitioners show

:

That on the 12th day of August, 1918, there was

entered and rendered in the District Court of the

United States for the District of Oregon, a judg-

ment against your petitioners, A. L. Barbur, T. M.

Hurlburt, and First National Bank of Portland, in

favor of the above named plaintiff, Morris L. Court-

right, in the amount of $1657.50, together with costs

and disbursements, taxed at $ , and that

execution issue therefor, in an action theretofore

begun and then pending therein upon a trial of the

said action and upon the judgment in said action

rendered against your petitioners; and your peti-

tioners show that they are advised by counsel that

there was manifest error in the record and proceed-

ing had in the said cause, and in the rendition of

the said judgment, to the injury and damage of

your petitioners, all of which error will be more

fully made to appear by an examination of the said

recortl, and more particularly by an examination

of the bill of exceptions by your petitioners tendered

and filed therein and in the assignment of errors

thereon set out, and to the end therefore that the

said judgment and proceedings may be reviewed by

the United States Circuit Court of Appeals for the

Ninth Circuit, your petitioners now pray that a writ

of error may l)e issued directed therefrom to the

said District Court of the United States for the
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District of Oregon, returnable according to the

law and the practice of the Court, and that there

may be directed to be returned pursuant thereto,

a true copy of the record, bill of exceptions, assign-

ment of error, and all proceedings had in the said

cause in which said judgment was rendered against

your petitioners that the same may be removed into

the United States Circuit Court of Appeals for the

Ninth Circuit, to the end that the error, if any hath

happened, may be duly corrected and full and speedy

justice done your petitioners.

And your petitioners noAV make, tender and file

herewith assignment of errors, upon Avhich they will

rely and which Avill be made to appear by a return

of the said record in obedience to said writ.

Wherefore your petitioners pray the issuance of

a writ as hereinbefore prayed, and that the assign-

ment of errors filed herewith may be considered as

their assignment of errors upon the writ, and that

the judgment rendered in this cause ma}^ be re-

versed and held for naught, and said cause be

remanded for further proceeding.

First National Bank of Portland,

By A. L. Mills, President,

T. M. Hurlburt,

A. L. Barbur,

Petitioners.

Dolph, Mallory, Simon & Gearin,

Attorneys for Petitioners.

And afterwards, to-wit, on the 9th daj" of Septem-
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ber, 1918, there was duly filed in said court and

cause, an assignment of errors, in words and figures

as follows, to-wit

:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtriglit, Plaintifi", vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation, Defendants.

No. 7069.

ASSIGNMENT OF ERROKS.

The defendants in this action in connection with

their petition for Avrit of error, make the following

assignment of errors which they aver occurred upon

the trial of this cause, to-wit

:

1. The Court erred in holding and deciding that

the levy and seizure of the moneys tendered to the

defendant A. L. Barbur, Auditor, as detailed in the

testimony was invalid and void, and in refusing to

hold as requested by defendants, that such leyj and

seizure constituted a valid and legal seizure, and

due execution of the writs in the hands of the de-

fendant T. M. Hurlburt, Sheriff.

2. The Court erred in not holding and deciding

as requested by defendants, that the Bay City banks

to whom the certificates of delinquency had been

assigned as shown by the testimony by reassign-

ing and transferring said certificates of delinquency

to the plaintiff, had not thereby transferred, as-

signed to or vested in the plaintiff any right of

action that said banks might have had against the
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defendants for the alleged Avrongful taking or con-

version of the monej^s mentioned in the complaint.

3. The Court erred in refusing to make and find

as requested by defendants, the following special

finding of fact : That the sums of monej^ mentioned

in each of the several separate counts of the com-

plaint therein alleged to ha^-e been Avrongfully and

unlawfully taken by the defendants and converted

to their own use, Avere at the dates and times men-

tioned in the several separate coUnts of the com-

plaint, tendered to the defendant A. L. Barbur,

Auditor of the City of Portland, for Harry M. Court-

right in redemption of the certificates therein men

tioned, and that said seA^eral tenders AA^ere made for

the purpose of redeeming from Harry M. Court-

right the real property theretofore sold to him and

particularly described in the several counts of the

complaint.

4. The Court erred in refusing to make and find

as requested by defendants the following special

finding of fact

:

That none of the moneA^s mentioned in the first

four counts of the complaint came into the hands,

custory or possession of the defendant A. L. Bar-

bur, either at the time of the alleged Avrongful

taking or couA^ersion mentioned in the seA^eral counts

of the complaint or at any time. That said moneys

were placed on the counter of the defendant A. L.

Barbur, Auditor of the CitA^ of Portland, in his

office during ofiice hours, but before said defendant

A. L. Barbur could obtain the custody, control or
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possession thereof, the defendant T. M. HurH)urt, as

Sheriff of Multnomah County, Oregon, levied ui:)on

and seized said moneys at the times mentioned in

the said first four counts of the complaint under

valid and duly issued writs of execution based upon

a valid judgment rendered against Harry M. Court-

right in favor of the First N^ational Bank of Port-

land, by the Circuit Court of Multnomah County,

Oregon, and thereafter said Sheriff duly applied

said moneys so seized and levied upon, in part satis-

faction of said Avrits of execution, as in defendants'

answer alleged.

5. The Court erred in refusing to make and find

as requested by defendants the following special

finding of fact

:

That none of the banks or banking institutions

to whom said certificates of purchase of said real

property had been assigned or transferred have at

any time assigned or transferred to the plaintiff

M. L. Courtright any right of action that they or

any of them had or have against defendants grow-

ing out of or on account of the alleged wrongful and

unlawful taking or conversion of the moneys men-

tioned in the seven separate counts of the complaint

or any of them.

G. The Court erred in refusing to find as a con-

clusion of law, as requested l)y defendants, that the

plaintiff had no cause of action against the defend-

ants or any one of them, and that the plaintiff's com-

plaint should be dismissed.

7. The Court erred in the order made and en-
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tered by said Court on August 12tli, 1018, amend-

ing its general findings by adding interest to tlie

amount awarded plaintiff in the original general

finding made and filed in said cause.

8. The Court erred in awarding and entering

judgment for plaintiff in the sum of $1657.50, or in

any sum whatever.

9. The Court erred in not dismissing plaintiff's

complaint, and in not awarding and causing to be

entered a judgment in favor of defendants for their

costs and disbursements in this case incurred.

Dolph, Mallory, Simon & Gearin,

Attorne3^s for Defendants.

Filed September 9, 1918.

G. H. Marsh, Clerk.

And afterwards, to-wit, on the 9th day of Sep-

tember, 1918, the following proceedings Avere had in

said cause, to-wit:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintiff, vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation, Defendants.

ORDER ALLOWING WRIT OF ERROR, ETC.

Now, at this day, come the defendants b}" Mr,

Joseph Simon, of counsel, and present to the Court

a petition praying for the allowance of a writ of

error in the above entitled cause, and also present

with said petition their assignments or error, and
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moA^e tlie Court for an order allowing said writ and

fixing the amount of bond to be giA^en by said peti-

tioners thereon;

Whereupon it is ordered that a writ of error in

this cause be, and the same is hereby, allowed, as

prayed for in said petition, and that said plaintiff

give a bond, as provided by laAv, in the sum of

twenty-five hundred dollars, which shall operate as

a supersedeas bond.

E. S. Bean, Judge.

Filed September 9, 1918.

G. H. Marsh, Clerk.

And afterwards, to-wit, on the 9th day of Sep-

tember, 1918, there was duly filed in said court and

cause, a bond on writ of error, in words and figures

as follows, to-wit

:

In the District Court of the United States for the

District of Oregon.

Morris L. Courtright, Plaintifi', vs. A. L. Barbur,

T. M. Hurlburt, and First National Bank of

Portland, Oregon, a corporation. Defendants.

No. 7609.

BOND ON WRIT OF ERROR.

Know All Men by These Presents: That we,

A. L. Barbur, T. M. Hurlburt, and First National

Bank of Portland, as principals, and A. L. Mills, of

Portland, Oregon, as surety, are held and firmly

bound unto Morris L. Courtright in the sum of

Twenty-five Hundred Dollars, to be paid to said
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Morris L. Courtriglit, for tlie payment of wliicli well

and truly to be made, we bind ourselves, and eacli of

us, our and each of our lieirs, executors and admin-

istrators, jointly and severally firmly by these

presents. Sealed with our seals, and dated the 9th

day of September, 1918. Whereas, the above named

defendants have prosecuted a writ of error to the

United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment rendered in

the above entitled cause b}^ the Di&trict Court of the

United States for the District of Oregon;

Now, therefore, the condition of this obligation is

such, that if the above named defendants shall

prosecute said w^rit of error to effect and answer all

damages and costs, if thej^ fail to make said appeal

good, then this obligation shall be void, otherwise

the same shall remain in full force and idrtue.

First National Bank of Portland,

By A. L. Mills, President.

T. M. Hurlburt, Principal.

A. L. Barbur, Principal.

A. L. Mills, Surety.

Signed, sealed and delivered in the presence of

Joseph Simon.

Approved -September 9, 1918.

K. S. Bean, Judge.

United States of America, District of Oregon.

I, A. L. Mills, being first duly svrorn, depose and

say that I am the surety to the foregoing bond on

writ of error: that I am a resident and freeholder
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Avithin the District of Oregon aucl that I am worth

in real and personal property situate therein, the

sum of Five Thousand Dollars over and above all

my just debts and liabilities, and exclusive of prop-

erty exempt from execution.

A. L. Mills.

Subscribed and sworn to before me this 9th day

of September, 1918.

(Seal) B. B. McCarthy,

Notary Public for Oregon.

My Commission expires October 29, 1919.

Filed September 9, 1918.

G. H. Marsh, Clerk.

United States of America, District of Oregon, ss.

CLEEK'S CEETIFICATE.

The attorneys for the respective parties to the

within proceedings having stipulated that the

within printed transcript of record, as prepared,

compared and tendered to me for certification by the

attornej^s for the plaintiff in error, is a true tran-

script of the record in this cause and that I shall

certify the same without comparison.

Now, therefore, in accordance with the said stipu-

lation, I, G. H. Marsh, Clerk of the District Court

of the United States for the District of Oregon, do

hereby certify that the foregoing transcript of rec-

ord upon writ of error in the case in which Morris

L. Courtright is plaintiff and defendant in error,

and A. L. Barbur, T. M. Hurlburt and First Na-
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tional Bank of Portland, a corporation, are defend-

ants and plaintiffs in error, is a full, true and cor-

rect transcript of the record and proceedings liad in

said court in said cause, as tlie same appears of

record and on file at my office and in m}^ custod}^,

tlie same having been compared by attorneys for

plaintiff in error.

And I further certify that the fee for certifying

to the Avithin transcript, to-wit 1 the sum of 50c has

been paid by the said plaintiffs in error.

In testimony whereof, I have hereunto set my
hand and affixed the seal of said court, at Portland,

in said district, this .... day of September, 1918.

Clerk.


